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CHAIRMAN'S FOREWORD 



Almost two hundred years ago, Alexander Hamilton writing as Publius 
in Federalist No. 9 noted: 

The science of politics, however, like most other sciences, has received 
great improvement. The efficacy of various principles is now well under- 
stood, which were either not known at all, or imperfectly known to the 
ancients. The regular distribution of power into distinct departments; the 
institution of courts composed of judges holding their offices during good 
behavior; the representation of the people in the legislature by deputies of 
their own election: these are wholly new discoveries, or have made their 
principal progress towards perfection in modern times. They are means 
and powerful means, by which the excellencies of republican government 
may be retained and its imperfections lessened or avoided. 

Two hundred years later challenges threatening the continuation of a 
free Republic call upon us to use our wisdom and the most funda- 
mental principles of that "science of politics." Hamilton did not use 
science in the current sense of a body of mathematical rules. How- 
ever, he and other Framers of our constitutional system clearly felt that 
government and politics were governed by real and objective laws and 
principles having their origin in Divine Providence. Only by under- 
standing and applying these laws and principles could a Nation have 
good and free government. 

.1 am afraid that very little that has been done by the minds or 
passions of men in the last two hundred years has much improved 
upon the great principles discovered by our forefathers. In fact, if there 
is one challenge greater than all the rest facing the citizenry today, it is 
to tame the governmental leviathan to the principles of civil liberty. 



Chairman's Foreword vii 



It is the statutory mandate of the Administrative Conference to 
make government work more fairly and more efficiently. The Confer- 
ence does this by studying and analyzing the procedural laws and 
system by which all government action occurs, and then making 
recommendations for improvements, many of which have been imple- 
mented. I believe the Conference plays a small but good part "by 
which the excellencies of republican government may be retained and 
its imperfections lessened or avoided." 





LORENA. SMITH 

Chairman 
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*Term of service ended during 1983. 
t Deceased. 
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*Term of service ended during 1983. 
4 ACUS Annual Report 1983 



T. TIMOTHY RYAN, Attorney, Washington, D.C. (also served during 
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PETER L. STRAUSS, Professor of Law, Columbia University School of 

Law, New York, New York 
THOMAS M. SUSMAN, Attorney, Washington, D.C. 
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Federal Circuit 
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*Term of service ended during 1983, 
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ROBERT E. STEIN, Attorney, Washington, D.C. 
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STAFF OF THE 
OFFICE OF THE CHAIRMAN 



Executive Director 

Gerteral Counsel 

Research Director 

Senior Staff Attorney 

Staff Attorney 

Staff Attorney 

Staff Attorney 

Staff Attorney 

Administrative Assistant to the Chairman 

Confidential Assistant to the Chairman 

Administrative Officer 

Librarian and Information Officer 

Secretarial Staff 
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RICHARD K. BERG 
JEFFREY S. LUBBERS 
MICHAEL W. BOWERS 
WILLIAM C. BUSH 
MARY CAN DACE FOWLER 
CHARLES POU, JR. 
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SUSAN M. MACK 
BETTY M. PALMER 
THERESA C. YOUNG 



•Resigned during 1983. 
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ORGANIZATION AND OPERATION 
OF THE CONFERENCE 



The Administrative Conference of the United States was established 
as a permanent independent federal agency by the Administrative 
Conference Act of 1964 (5 USC 571-576) and was activated by the 
appointment of its first Chairman in January 1968. Its purposes are to 
identify causes of inefficiency, delay, and unfairness in administrative 
proceedings affecting private rights, and to recommend improvements 
to the President, the agencies, the Congress, and the courts. The 
statute and bylaws governing the organization and operation of the 
Conference are set forth at the end of this report. 

The Conference consists of three related parts— the Office of the 
Chairman, the Council, and the Assembly. 

THE OFFICE OF THE CHAIRMAN 

The Chairman of the Administrative Conference is appointed by the 
President, with the advice and consent of the Senate, for a term of five 
years. The Chairman is the chief executive of the Conference and its 
only full-time compensated member. 

The Chairman, with the approval of the Council, appoints the public 
members of the Conference, The Chairman presides at plenary sessions 
of the Assembly and at Council meetings, and is the official spokesman 
for the Conference in relations with the President, the Congress, the 
judiciary, the agencies, and the public. The Chairman has authority to 
investigate matters brought to his attention by individuals inside and 
outside government, and to designate subjects for Conference recom- 
mendations. The Chairman is served by a small permanent staff whose 
principal duties are to furnish administrative and research support to the 
Assembly and committees of the Conference, to coordinate and assist the 
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Michael Davidson, Legal Counsel to the U.S. Senate, address the Assennbly 
during the legislative veto discussion at the Tv^enty-seventh Plenary Session. 
Council members seated in the front row (left to right): Edward L. Weidenfeld, 
Michael R. Gardner, Edith D. Hakola, James C. Miller III, and Otis Smith. 



work of consultants, and to help the Chairman in securing implementa- 
tion of recommendations and in providing advice and assistance to the 
agencies and to committees of the Congress. 

Loren A. Smith, the sixth Chairman of the Administrative Conference, 
was appointed by President Ronald Reagan on June 30, 1981. 

THE COUNCIL 

The Council consists of the Chairman and ten other members who are 
appointed by the President for three-year terms, of whom not more 
than one-half may be employees of federal agencies. The Council's 
functions are similar to those of a corporate board of directors. It has 
authority to call plenary sessions of the Conference and fix their 
agendas, to recommend subjects for study, to receive and consider 
reports and recommendations before they are considered by the 
Assembly, and to exercise general budgetary and policy supervision. 

THE ASSEMBLY 

Structure of the Assembly 

The members of the Conference, when meeting in plenary session, 
constitute the Assembly of the Conference. The number of members, 
by statute, may not be fewer than 15 nor more than 91. The Confer- 
ence, at the end of 1983, had 86 members. The Chairman and the 
other members of the Council account for 1 1 of this number. The 
remaining 75 fall into three groups. 
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Theodore B. Olson, Assistant 
Attorney General, Office of Legal 
Counsel, Department of Justice, 
addresses the Assembly at the 
Twenty-seventh Plenary Session. 
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Independent Boards and Commissions 

First, the Administrative Conference Act confers membership upon the 
chairman of each independent regulatory board or commission or a 
person designated by the agency (5 USC 573(b)(2)). Under this provision 
14 boards and commissions have statutory members. In addition, 
pursuant to 5 USC 573(b)(4), one of these agencies has been allotted a 
second member by the Council for the purpose of permitting the 
designation of an administrative law judge. The agencies in this category, 
w\ih the number of members authorized, are: 

1. Board of Governors of the Federal Reserve System 1 

2. Civil Aeronautics Board 1 

3. Commodity Futures Trading Commission 1 

4. Consumer Product Safety Commission 1 

5. Federal Communications Commission 1 

6. Federal Election Commission 1 

7. Federal Energy Regulatory Commission* (includes 
administrative law judge) 2 

8. Federal Home Loan Bank Board 1 

9. Federal Maritime Commission 1 

10. Federal Trade Commission 1 

11. Interstate Commerce Commission 1 

12. National Labor Relations Board* 1 

13. Nuclear Regulatory Commission 1 

14. Securities and Exchange Commission 1 

Total 15 

* Position vacant at the end of 1983. 
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The Assembly at the Twenty-sixth Plenary Session. Seated in the front row (left 
to right): Council Members Edward C. Schmults, Michael R. Gardner, T. 
Kenneth Cribb, Jr., Mark S. Fowler; Ernest J. L. Tucker, Chairman of the 
Australian Review Council; Council Members Walter Gelhorn, and Otis Smith. 




Chairman Loren A. Smith leads the discussion of Recommendation 83-1 at the 
Twenty-sixth Plenary Session. Seated at the dais (left to right): Mary Candace 
Fowler, Liaison to the Committee on Judicial Review; Thomas J. Madden, 
Consultant to the Committee; H. Clayton Cook, Chairman of the Committee on 
Judicial Review; Richard K. Berg, ACUS General Counsel; Stephen L. Babcock, 
ACUS Executive Director; and Special Parliamentarian James H. Burnley IV. 
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Chief Justice of the United States Supreme Court Warren E. Burger (right) talks 
with John R. Block, Secretary of Agriculture, and Charles W. Nihan, Deputy 
Director of the Federal Judicial Center (left) at the reception for the Twenty- 
seventh Plenary Session. 



Agencies Designated by the President 

Second, the Act grants nnembership to the head (or the designee of the 
head) of each executive department or other administrative agency 
designated for this purpose by the President (5 USC 573(b)(3)). Under 
this authority, the President has designated 13 Cabinet departments for 
membership, and the Council has acted to provide some of them addi- 
tional members. The Cabinet memberships are: 



1 . Department of Agriculture 

2. Department of Commerce* 

3. Department of Defense 

4. Department of Education* 

5. Department of Energy 

6. Department of Health and Human Services 
(includes Social Security Administration*) 

7. Department of Housing and Urban Development 

8. Department of the Interior 

9. Department of Justice 

10. Department of Labor 

1 1 . Department of State 

12. Department of Transportation (includes Federal 
Aviation Administration) 

13. Department of the Treasury (includes Internal 
Revenue Service) 

Total 
♦Position vacant at the end of 1983. 
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Council Member Edward C. Schmults (right) addresses the Assembly during the 
discussion of Recommendation 83-1 at the Twenty-sixth Plenary Session. At the 
dais (left to right): H. Clayton Cook, Jr., Chairman of the Committee on Judicial 
Review; ACUS Chairman Loren A. Smith; ACUS General Counsel Richard K. 
Berg; ACUS Executive Director Stephen L. Babcock; and Special Parliamen- 
tarian James H. Burnley IV. 




Members at the Twenty-sixth Plenary Session. Seated in the front row (left to 
right): Public Member Peter L. Strauss; Government Member Michel Levant; 
Liaison Representative J. F. Greene; and Jane A. Matheson, Chairman of the 
Committee on Adjudication. 
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Members address the Assembly at the Twenty-sixth Plenary Session. 



Public Member Victor G. ^ 

Rosenblum; seated (left to right): 
Government Member Marvin H. 
Morse, Liaison Representative 
Edwin S. Bernstein, Public 
Member Betty Jo Christian. 




Public Member Sallyanne Payton; 
seated (left to right): Government 
Members Frank L. Reiche, K. E. 
Malmborg, and Robert L. Gilliat. 




Senior Fellow Reuben B. Robertson III; 
seated, Government Member C. Jonathan 
Benner (left) and Public Member Paul R. 
Verkuil. 

▼ 





Public Member Paul R. Verkuil. 
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Members address the Assembly at the Twenty-seventh Plenary Session. 
Left: Government Member Joseph A. Morris. Right: Public Member Richard 
Leighton. 



The other administrative agencies designated for membership by 
the President (including an additional appointment by the Council of 
an administative law judge position from one of the agencies) are: 

1. Environmental Protection Agency 1 

2. Equal Employment Opportunity Commission 1 

3. Federal Deposit Insurance Corporation 1 

4. General Services Administration 1 

5. National Aeronautics and Space Administration 1 

6. Occupational Safety and Health Review 
Commission 1 

7. Office of Management and Budget 1 

8. Office of Personnel Management 1 

9. Small Business Administration (includes 
administrative law judge) 2 

10. U.S. Commission on Civil Rights 1 

11. U.S. Postal Service 1 

12. Veterans Administration 1 

Total 13 



Non-Covernment Members 

The final group consists of non-government members appointed for 
2-year terms by the Chairman with the approval of the Council. These 
"public" members, who are required by the Administrative Con- 
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Members address the Twenty-sixth Plenary Session. Top: Government 
Member Juan A. del Real; seated, Public Member William F. Harvey (left) and 
Government Member Jerome D. Sebastian. Bottom: Senior Fellow Clark Byse; 
seated, Judge Carl McGowan, Liaison Representative (left), and Senior Fellow 
Warner Gardner. 
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Members confer at the Twenty-sixth Plenary Session. Left: Liaison Representa- 
tive Donald P. Bogard (left) and Public Member William F. Harvey. Right: 
Judge Carl McGowan, Liaison Representative (left), and Senior Fellov^ Clark 
Byse. 



ference Act to comprise not less than one-third nor more than two- 
fifths of the total membership, are selected in such a manner as to 
provide broad representation of the views of private citizens of diverse 
experience. They are chosen from among members of the practicing 
bar, scholars in the field of administrative law or government, and 
others specially informed with respect to federal administrative 
procedure. They are reimbursed for travel expenses but otherwise 
serve without compensation. 

At the close of 1983 the public members numbered 36. The terms 
of all incumbent public members will expire on June 30, 1984. A 
bylaw amendment adopted during 1982 (1 CFR 302.2(b)) limits all 
public members to no more than four terms of continuous service. 

Senior Fellows 

Under section 2(e) of the bylaws (1 CFR 302.2(e)), former chairmen of 
the Conference and individuals who have served for eight or more 
years as members are eligible for 2-year appointments as senior 
fellows. Senior fellows are assigned to committees and participate in 
other Conference functions as members, but have no vote. Chairman 
Smith appointed Harold L. Russell to senior fellow status during 1983, 
bringing the total number of senior fellows to 17. 

Liaison Arrangements 

In addition, pursuant to section 4 of the bylaws (1 CFR 302.4), the 
Chairman, with the approval of the Council, may make liaison arrange- 
ments with representatives of the Congress, the judiciary, federal 
agencies not otherwise represented in the Conference, and 
professional associations. Individuals who serve in such a capacity 
participate in the activities of the Conference, having privileges of the 
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floor at committee meetings and plenary sessions, but have no vote. 
The twenty-two liaison arrangements in effect at the close of 1983 are: 

judiciary 

1. Administrative Office of the U.S. Courts 

2. Federal Judicial Center 

3. Judicial Conference of the United States 

4. U.S. Court of Appeals for the Federal Circuit 

5. U.S. Claims Court 

Federal Agencies 

1. ACTION 

2. Advisory Commission on Intergovernmental Relations 

3. Central Intelligence Agency 

4. General Accounting Office 

5. Executive Office of the President 

6. Federal Mine Safety and Health Review Commission 

7. Legal Services Corporation 

8. Merit Systems Protection Board 

9. Office of the Federal Register 

10. Pension Benefit Guaranty Corporation 

11. Postal Rate Commission 

12. Selective Service System 

13. U.S. International Trade Commission 

Professional Associations 

1. American Bar Association 2 

2. Federal Administrative Law Judges Conference 1 

Total 22 



Operation of the Assembly 

The Assembly, which has ultimate authority over all activities of the 
Conference, operates much like a legislative body. Acting through the 
adoption of bylaws, the Assembly has established standing committees 
to work on individual Conference projects. The committees are the 
most important component of the process that leads to the adoption of 
Conference recommendations, since it is at the committee level that 
consultants' reports are first analyzed, and that proposed recommendations 
are formulated. These committees, and their chairmen, are as follows: 

Committee Chairman 

1. Adjudication Jane A. Matheson 

2. Administration S. Neil Hosenball 

3. Governmental Processes Margery H. Waxman 

4. Judicial Review H. Clayton Cook, Jr. 

5. Regulation Betty Jo Christian 

6. Rulemaking Calvin J. Collier 
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These committees meet periodically to plan and guide research by 
academic and professional consultants and by the Chairman's pro- 
fessional staff. On the basis of this research, along with public and 
agency input through written comments and public hearings where 
approriate, the committees frame proposed recommendations for con- 
sideration by the Assembly. When a study and tentative recommenda- 
tion have been prepared, they are circulated to the affected agencies 
and often announced to the public for comment, then reexamined by 
the committee in light of the replies. 

After final committee approval, a proposed recommendation is 
transmitted to the Council and then to the Assembly for consideration 
in plenary session. The Assembly may either adopt the recommenda- 
tion in the form proposed by the committee, amend the recommenda- 
tion, refer it back to committee, or reject it entirely. 

Since January 1968 the Assembly of the Conference has adopted 
99 recommendations, many with multiple parts, of which four were 
adopted during 1983. 

The recommendations of the Conference, along with any related 
research reports, are published in the annual series Adm/n/strat/Ve Con- 
ference of the United States: Recommendations and Reports. Recom- 
mendations and statements (but not reports) are also published in the 
Conference's Annual Reports (see Actions of the Assembly), in the 
Federal Register, and those of continuing interest in title 1, parts 305 
and 310, of the Code of Federal Regulations. 
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ACTIONS OF THE ASSEMBLY 



The Twenty-sixth and Twenty-seventh Plenary Sessions of the Admin- 
istrative Conference were held in Washington, D.C., June 9 and 10 
and December 15 and 16, 1983, respectively. The Conference adopted 
four recommendations and two statements of views in 1983, and held 
an open debate on legislative review of agency rules. 

Recommendation 83-1: The Certification Requirement in the 
Contract Disputes Act, calls on Congress to enact legislation modifying 
the certification requirements applicable to claims filed by government 
contractors. The Conference recommends that contractors be per- 
mitted to certify to an estimated claim amount, rather than to a precise 
amount, as long as they state an exact amount before trial on the 
merits of the claim. The recommendation also states that government 
contracting officers, boards of contract appeals, and the United States 
Claims Court should have authority to permit the filing of late or 
amended certifications when justice so requires. The Conference 
recommends that these modified certification requirements apply to 
claims under $50,000 as well as to larger claims. 

Recommendation 83-2: The "Good Cause" Exemption from APA 
Rulemaking Requirements, advises agencies to provide the public with 
an opportunity to submit post-promulgation comments when rules are 
adopted without prior notice and comment under the APA's "good 
cause" exemption. However, the Conference's recommendation does 
not extend to rules for which the agency had determined that notice 
and comment are "unnecessary," as that term is used in the APA. The 
recommendation also suggests other approaches and procedures that 
agencies might use when conducting rulemaking under the good cause 
exemption. 

Recommendation 83-3: Agency Structures for Review of Decisions 
of Presiding Officers Under the Administrative Procedure Act, 
addresses the organizational structures which agencies establish to 
review decisions of presiding officers. The recommendation concludes 
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that it is impossible to prescribe a single ideal review structure, and 
urges Congress to permit agencies sufficient flexibility to design 
structures suited to their program needs. In addition, the recom- 
mendation sets forth criteria and guidelines for agencies to apply in 
establishing new review structures or revising present structures. 

Recommendation 83-4: The Use of the Freedom of Information 
Act for Discovery Purposes, deals with the use of the FOIA for dis- 
covery purposes by parties in litigation with the government. The 
Conference recognizes that use of the FOIA in this manner may dis- 
advantage the government's position in litigation by surprising govern- 
ment counsel at trial or administrative hearing, or by placing an undue 
burden on government counsel prior to trial or hearing through dupli- 
cative requests. The Conference recommends that Congress alleviate 
these potential disadvantages by amending the FOIA to require a party 
in litigation with the government to notify counsel for the government 
promptly of any FOIA requests filed on the party's behalf for the 
purpose of obtaining information for use in the litigation. The Con- 
ference also recommends that courts and agencies be empowered to 
preclude a party from offering in the proceeding agency records 
obtained in this way if the party has not complied with the notice 
requirement. 

The Conference also adopted two statements in which the 
Assembly makes known its views with respect to proposals made 
elsewhere. 

The "Statement on Guidelines for Choosing the Appropriate Level 
of Agency Policy Articulation/' sets forth guidelines to assist agencies 
in choosing the appropriate level of policy articulation. The Con- 
ference concluded that because of the length of the guidelines and the 
number of conclusions expressed therein with respect to individual 
agency programs, it was impractical to take up the text in detail in the 
Assembly. Accordingly, the Conference adopted a statement reiterating 
its support of the principle, previously expressed in Recommendation 
71-3, that "agency policies which affect the public should be articu- 
lated and made known to the public to the greatest extent feasible," 
and commending the guidelines and the consultant's supporting report 
to the agencies to assist them in achieving these goals. 

In the "Statement on Agency Use of an Exceptions Process to 
Formulate Policy," the Conference commends the report of its con- 
sultant, Peter H. Schuck, who reviewed the operation of the excep- 
tions process of the Department of Energy under DOE's petroleum 
price control and allocation program. In a formulation of seven 
"lessons" to be learned from the DOE experience, the Conference 
cautions against excessive use of an exceptions process when rule- 
making is more suitable, states that "emergency" programs that rely 
heavily on exceptions for their operation should be reviewed periodi- 
cally to see if the emergency is continuing, and offers several pro- 
cedural and organizational suggestions for the operation of a sound 
exceptions process. 

At the Twenty-seventh Plenary Session the Conference engaged in 
a general debate on legislative review of agency rules after the 
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Supreme Court's decision in Immigration and Naturalization Service v. 
Chadha, 103 S. Ct. 2764, that held unconstitutional a section of the 
Immigration and Nationality Act authorizing one house of Congress, by 
resolution, to invalidate a decision of the Attorney General to suspend 
the deportation of an alien. The Court held that such action by one 
house of Congress was essentially legislative and, thus, subject to the 
constitutional requirements of passage by a majority of both houses of 
Congress and presentation to the President. The Court's memorandum 
decisions two weeks later in Process Gas Consumers Group v. Con- 
sumers Energy Council of America and United States Senate v. Federal 
Trade Commission, 103 5. Ct. 3556, confirmed that virtually all existing 
legislative veto provisions were invalid. 

Background for the debate was a report and presentation by Pro- 
fessor L Harold Levinson on the options available to Congress for 
reviewing agency rules after Chadha. Additional background and 
opinion was provided in presentations to the Assembly by Michael 
Davidson, Legal Counsel to the United States Senate, and Theodore B. 
Olson, Assistant Attorney General for Legal Counsel, Department of 
Justice. No statement or recommendation was adopted or considered 
by the Assembly. 

A separate volume including the transcript of the debate, the back- 
ground report and presentations, and separate written statements filed 
by Conference members will be published by the Conference in 1984. 

Texts of the recommendations and statements that were adopted 
during 1983 follow. 
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RECOMMENDATION 83-1: THE CERTIFICATION REQUIREMENT 
IN THE CONTRACT DISPUTES ACT (Adopted June 10, 1983) 

The Contract Disputes Act, 41 USC 601-613, enacted in 1978, 
established a comprehensive system for resolving disputes arising out 
of federal government contracts. Under the Act, disputes initiated by 
or brought against an executive branch agency relating to a contract 
must first be submitted in writing to the agency's contracting officer for 
decision. Appeals from that decision may then be taken either to an 
agency board of contract appeals or to the United States Claims Court. 

The Act specifies in section 605(c) that claims submitted to the 
contracting officer by a contractor for more than $50,000 must be 
certified: "the contractor shall certify that the supporting data are 
accurate and complete to the best of his knov^ledge and belief, and 
that the amount requested accurately reflects the contract adjustment 
for which the contractor believes the government is liable." It is 
generally recognized that this requirement was inserted to discourage 
the submission of frivolous or unwarranted contractor claims. (Defense 
contractor claims are also subject to a second certification require- 
ment, contained in section 813 of the Department of Defense Appro- 
priation Authorization Act, Pub. L. 95-485, that predates the Contract 
Disputes Act. It requires a similar certification, but applies only to 
claims exceeding $100,000.) 

Decisions by the Court of Claims* have held the certification 
requirement in the Contract Disputes Act to be jurisdictional. The 
Court has ruled that unless a contractor has presented a proper cer- 
tification to the contracting officer prior to the officer's decision, any 
such decision is a nullity, and the court will dismiss any appeal based 
on such a decision. Moreover, the Court has intimated in dicta that 
agency boards of contract appeals should likewise dismiss appeals 
from decisions on uncertified claims— a position followed in several 
board decisions. 

This formalistic approach presents significant problems for con- 
tractors. Sometimes a contractor cannot state the exact amount of a 
claim at the time the claim first arises because damages have not fully 
accrued or because the necessary information is otherwise unavailable. 
Also, a contractor who believes his certification is correct when made 
may later discover new information affecting the amount of the claim. 
In these situations, under existing law, the contractor may have to 
return to the starting point of the whole process, at the cost of delay 
and added expense, if he seeks to amend his certification. Contractors 



*The Court of Claims has been replaced by the United States Clainns Court and the Court 
of Appeals for the Federal Circuit (Pub. L. No. 97-264). However, the Claims Court has 
adopted the decisions of the Court of Claims as binding precedent. General Order No. 1, 
United States Claims Court, preceding Rule 1, Rules of the United States Claims Court, 28 
U.S.C.A. (October 1, 1982). The Court of Appeals for the Federal Circuit has also 
adopted the decisions of the Court of Claims as precedent, subject to its power to 
overrule earlier holdings when sitting en bdinc. South Corp. v. United States, 690 F. 2d 
1368, 1370 (Fed. Cir. 1982). 
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have also been required to begin again, even when their cases have 
reached the Court of Appeals for the Federal Circuit, when contracting 
officers have issued decisions before receiving certification. 

The Conference believes that the certification requirement serves a 
valid purpose—that of discouraging frivolous or unwarranted claims. 
However, this purpose can be achieved in the context of a more 
flexible certification requirement. When the exact amount of a claim is 
not definitely known, a contractor should be permitted to certify the 
validity of his claim without specifying an exact amount, providing 
instead his best estimate of the amount along with an explanation of 
why the exact amount cannot be stated. Customary standards of proof 
should continue to apply in establishing the precise measure of lia- 
bility, including the protections available under section 604 of the Con- 
tract Disputes Act and 18 USC 1001. Where a matter is later appealed 
to a board of contract appeals or the Claims Court, that body should 
require the contractor to state an exact amount before trial on the 
merits. 

In addition, if for any reason a contractor has failed to make 
certification at the proper time or in the proper amount, this failure 
should not automatically nullify any action already taken on the 
contractor's claim. On a finding that the interests of justice so require, 
the contracting officer, board of contract appeals, or Claims Court 
should have authority to permit the contractor to make or amend the 
certification at any time before that officer or reviewing body issues a 
decision on the claim. 

The $50,000 threshold, coupled with the jurisdictional certification 
requirement, also creates some problems. A contractor who files an 
uncertified claim, believing it to be worth less than $50,000, and who 
then discovers that the value is higher may have to start the process 
over, regardless of any decision by the contracting officer. Moreover, 
the benefits of certification apply equally to claims above $50,000 and 
those below that figure. If the certification requirement is modified as 
suggested above, the $50,000 threshold for certification should be 
eliminated. 

This recommendation does not address the question of when 
interest should begin to accrue on a contractor's claim. Congress 
should examine this question in connection with its consideration of 
this recommendation. 



RECOMMENDATION 

1 . Congress should amend section 605(c) of the Contract Disputes Act 

to provide that: 

(a) when the contractor believes that the exact amount of a claim 
cannot be determined at the time the claim is filed, the 
certification shall include the contractor's best estimate of the 
amount of the claim and an explanation of why the exact 
amount cannot be stated, provided, however, that the Claims 
Court or board of contract appeals shall set a date a 
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reasonable time before trial on the merits of the claim for the 
filing of a statement of the exact amount of the claim; 

(b) on an express finding that justice so requires, the contracting 
officer, the board of contract appeals, or the Claims Court may 
permit certification to be made or amended at any point up to 
the issuance of their respective final decisions on the claim; 
and 

(c) this revised certification requirement should apply to all 
claims, not just those over $50,000. 

2. The certification requirement contained in section 813 of the 
Department of Defense Appropriation Authorization Act of 1979, 
Pub. L. 95-485, should be either eliminated or conformed to the 
requirement recommended in paragraph 1. 
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RECOMMENDATION 83-2: THE "GOOD CAUSE" EXEMPTION 
FROM APA RULEMAKING REQUIREMENTS (Adopted June 10, 1983) 

The Administrative Procedure Act (APA) provides for public 
participation in agency rulemaking. The Act's minimum requirements 
for informal rulemaking are notice and an opportunity to comment on 
proposed rules. The advantages of public participation in agency rule- 
making are widely recognized: the agency benefits because interested 
persons are encouraged to submit information the agency needs to 
make its decision; the public benefits from an opportunity to partici- 
pate in shaping the final agency action. Congress recognized, however, 
that in some situations the normal public participation procedures 
should not be required. Consequently, the APA contains a number of 
exemptions, including a "good cause" exemption which allows 
agencies to dispense with notice and comment if those procedures are 
"impracticable, unnecessary, or contrary to the public interest."* 

Experience has confirmed the need for a good cause exemption 
from the APA's notice and comment requirements. The situations in 
which the exemption is invoked are diverse, and it is not feasible to 
identify them all in advance. Some recurring examples of the types of 
situations requiring use of the exemption are those in which (1) 
advance notice of rulemaking will defeat the regulatory objective, (2) 
immediate action is necessary to reduce or avoid health hazards or 
imminent harm to persons or property, (3) immediate action is 
required to prevent serious dislocation in the marketplace, and (4) 
delay in promulgation will cause an injurious inconsistency between 
an agency rule and a newly enacted statute or judicial decision. A 
survey of court opinions in cases involving challenges to agency 
invocation of the good cause exemption shows that agencies generally 
have used the exemption with due regard to Congress' admonition 
that exemptions from section 553 requirements be construed 
narrowly. 

However, experience with the good cause exemption also under- 
scores the value of public participation in rulemaking. The risk of error 
is heightened when an agency acts summarily, and some rules promul- 
gated under the good cause exemption have been based on faulty or 
inadequate information and have produced unanticipated and undesir- 
able effects. Public participation probably would have led to better 
decisions in these cases, and it might also have increased interested 
persons' perceptions of the fairness of the rulemaking process as well 
as their acceptance of the rule. 

The Administrative Conference's study of the good cause exemp- 
tion coincides with a reexamination of the exemption by the Congress. 



*5 U.S.C. 553(b)(3)(B). The Administrative Conference has already addressed other 
exemptions from notice-and-comment rulemaking procedure: Recommendation 69-8 
(proprietary matters). Recommendation 73-5 (military and foreign affairs functions), and 
Recommendation 76-5 (interpretive rules and statements of general policy). 
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In the 97th Congress, the Senate passed a regulatory reform bill (S. 
1080) that, among other things, would have amended the good cause 
exemption as follows: except for rules having an insignificant impact, 
an agency invoking the good cause exemption would be required to 
comply with public participation requirements to the maximum extent 
feasible prior to promulgation and to comply fully after promulgation. 
A bill introduced in the House of Representatives in the 98th Congress 
(H.R. 1776) would make rules adopted under the good cause exemp- 
tion interim rules that cease to be effective unless replaced by 
permanent rules within a prescribed period of time. 

The Administrative Conference recommends that agencies provide 
a post-promulgation comment opportunity for rules they adopt under 
the good cause exemption. This opportunity should be provided 
whether the agency invokes the exemption on its own initiative or in 
response to a statutory or judicial requirement. The post-pomulgation 
comment opportunity will give interested persons a chance to expose 
any errors or oversights that occurred in the formulation of the rule 
and to present policy arguments for changing the rule. The agency 
should publish a response to any relevant and significant comments, as 
well as its reasons for changing or not changing the rule in light of the 
comments. The responsive statement should be published within a 
reasonable time after receipt of public comments, taking into account 
the nature and number of comments and the agency's other responsi- 
bilities. Of course, the agency's decision to amend or repeal the rule, 
or its decision to deny commenters' requests for changes, will be 
judicially reviewable under the APA. 

The Conference recommends, however, that the post- 
promulgation comment opportunity not extend to rules for which the 
agency determines public procedure to be "unnecessary," as that term 
has been interpreted by courts. Generally, courts have applied the 
"unnecessary" ground to rules that are minor or merely technical 
amendments in which the public has little interest; they generally have 
not upheld its application to rulemaking involving agency discretion 
on matters having a substantial impact on the public. In paragraph 3, 
the Conference advises agencies to consider other measures that might 
appropriately be employed in particular rulemakings under the good 
cause exemption. 

In making this recommendation, the Conference cautions agencies 
against more readily invoking the good cause exemption on the belief 
that the post-promulgation comment opportunity will be an adequate 
substitute for the opportunity to comment prior to adoption of a rule. 
Comment after promulgation is less likely to cause an agency to recon- 
sider the basic policy choices it made in formulating the rule. And 
even if the agency does reconsider the basis of the rule, it may be 
impossible to reverse the effects of a rule that is already in place. 
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RECOMMENDATION 

1. Agencies adopting rules under the good cause exemption in the 
Administrative Procedure Act should provide interested persons an 
opportunity for post-promulgation comment when the agencies 
determine notice and comment prior to adoption is ''impractic- 
able" or ''contrary to the public interest." However, a post- 
promulgation comment opportunity should not be required when 
the agency determines public procedures are "unnecessary" as 
that term has been Interpreted by courts reviewing agency use of 
the good cause exemption. 

2. To implement paragraph 1, agencies should: 

(a) publish a notice of the post-promulgation comment 
opportunity in the Federal Register along with the rule and the 
agency's statement of reasons for its finding of good cause; 

(b) give interested persons an appropriate period of time to 
submit comments on the rule; and 

(c) within a reasonable time after close of the comment period, 
publish a statement in the Federal Register indicating the 
agency's adherence to, or plans to change, the rule and 
include in the statement a response to significant and relevant 
issues raised by the public comments. 

3. In addition to the post-promulgation comment procedures 
specified in paragraph 2, agencies adopting rules under the good 
cause exemption should consider: 

(a) framing the rule as narrowly as possible while still accom- 
plishing the regulatory objective; 

(b) using notice and comment procedure to develop general 
criteria to be applied by the agency in foreseeable, recurring 
situations that require emergency action; 

(c) promulgating the rule as an interim rule, to be followed by an 
amended rule promulgated after complying with notice and 
comment requirements; and 

(d) taking appropriate alternative steps to obtain the views of 
interested persons before adopting the rule. 

4. If Congress amends the good cause exemption in 5 USC 553(b), it 
should impose requirements no more stringent than are here 
recommended. 
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RECOMMENDATION 83-3: AGENCY STRUCTURES FOR REVIEW OF 
DECISIONS OF PRESIDING OFFICERS UNDER THE 
ADMINISTRATIVE PROCEDURE ACT (Adopted December 15, 1983) 

This recommendation is addressed to the organizational structures 
which agencies establish to review decisions of presiding officers 
(ordinarily, administrative law judges) in proceedings governed by 
sections 556 and 557 of the Administrative Procedure Act or otherwise 
involving agency determinations on the record after opportunity for-a 
hearing. It is based on a study of structures now in use and their 
relationship to the accuracy, efficiency, and acceptability of the 
adjudicatory process. 

The study concludes that variations in the characteristics and 
numbers of adjudicatory proceedings in different agencies and in the 
organization and functions of such agencies caution against recom- 
mending any single structure for review of adjudicatory decisions made 
by presiding officers. By and large the present review structures in the 
agencies studied seem well adapted to the particular circumstances of 
the agency. Consequently, the purpose of this recommendation is not 
to effect any drastic change in present structures, but to provide 
general guidance to agencies which are establishing new review struc- 
tures or revising present ones. 

In selecting among possible structures for review of adjudicatory 
decisions four basic precepts should be kept in mind. The first two 
involve considerations of efficiency; the others involve considerations 
of accuracy and acceptability. 

First, efficiency is generally served by spreading the review load 
over a number of reviewers adequate to keep review time low relative 
to initial decision time. Application of this precept requires attention to 
three variables: the total relevant adjudicatory caseload, the difficulty 
of the cases, and the number of reviewers. 

Second, efficiency also is served by minimizing repetition; the 
same matter seldom should be put in issue more than once. This 
cautions against de novo review, instead favoring more limited review 
of issues properly committed to a subordinate. 

Third, accuracy depends on matching the skills of the reviewer to 
the issues presented. Officials integrated into the agency's policy- 
making apparatus should review decisions that significantly involve 
policy issues while officials trained in factfinding should review 
decisions presenting fact issues. Furthermore, the level of the reviewer 
should match the magnitude of the issue. Agency heads with 
numerous other responsibilities should be insulated from routine cases, 
but attempts to force resolution of major policy issues at lower levels 
seem misguided except when those issues can readily be addressed by 
rulemaking. Similarly, individual reviewers easily can address relatively 
simple issues, whether of fact or of policy, while more complex ques- 
tions may call for collegial consideration. 

Fourth, acceptability generally requires that some review by a 
higher agency authority be available at the instance of the aggrieved 
party, at least in cases of great impact on individual parties. Imposition 
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of a substantial penalty and removal of a valuable government benefit 
are obvious candidates for review as of right. 



RECOMMENDATION 

1 . Agency Head Review 

(a) In drafting legislation governing the institutional structure for 
agency adjudicatory proceedings, Congress should favor 
delegation of decisional authority and should not prescribe 
detailed review structures. The presumption should be that 
each agency head is best able to allocate review functions 
within the agency. 

(b) Congress should authorize agency heads*— 

(i) to review initial decisions of presiding officers in 

adjudicatory matters on a discretionary basis, as described 
in Administrative Conference Recommendation 68-6, 
section 2(b); and 
(ii) to delegate review authority on an ad hoc basis— or with 
respect to any or all classes of decisions— to a subordinate 
official or board of officials either with possibility for 
further review by the agency head in his discretion or 
without further administrative review. 
Where the agency head retains the right of discretionary 
review of an initial or intermediate decision, the agency 
should provide by regulation the grounds and procedures for 
invoking such review, in accordance with the guidelines set 
forth in section 2(b) of this Recommendation. 

(c) Only in the rarest circumstances should Congress require 
agency heads to review decisions personally. These 
circumstances are where: 

(i) in the case of an agency headed by an individual, the 

subject matter at issue is of such importance that attention 
at the very highest level is imperative; or 
(ii) in the case of an agency headed by a collegial body, the 
subject matter at issue is of special importance, the cases 
comprising the relevant class of decisions are few in 
number, and the agency either has no other significant 
non-adjudicatory functions or has few such functions and 
has a sufficient number of members adequately to 
perform review and other tasks. 
This paragraph does not address requirements for discretionary 
review procedure under which a case may be brought before the 
agency for review on the vote of one or more members of the 
agency. 



*"Agency head" is used in the functional sense of the individual or body politically 
responsible for the administration of the program in question whether this responsibility is 
vested by statute or by delegation from a superior official, such as the Secretary of a 
department. 
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Nothing in this section is intended to deal with the appropriate 
allocation of responsibilities between the agency head and his 
subordinates in connection with the decisions in cases which he 
personally reviews. 

2. Forms of Delegations 

(a) General, Agency heads having powers of delegation should 
delegate review authority on a class, rather than case-by-case, 
basis whenever a substantial number of cases is adjudicated at 
the agency. Delegations on an ad hoc basis should be limited 
to situations where adjudicatory proceedings are relatively few 
and of such varied nature as to make selection of a single 
qualified reviewing authority difficult. 

(b) Reservation of Authority. Where an agency head delegates 
review authority, any authority he retains to grant further 
review should normally be exercisable only in his discretion 
on a showing that important policy issues are presented or 
that the delegate erroneously interpreted agency policy. 
Multilevel review of purely factual issues should be avoided. 

3. Choice of Delegate 

When an agency head determines to make a standing delegation 
of his review authority, either unconditionally or subject to further 
discretionary review, he may choose between delegating to a sub- 
ordinate authorized to act individually, e.g., a judicial officer, or to 
an employee board authorized to act collegially. A multi-member 
agency might also delegate to one of its members or a panel made 
up of its members. In choosing the form of reviewing authority, the 
agency head should consider the function to be performed by the 
authority and the degree of finality expected of its decisions. This 
section sets forth some factors which may guide an agency head in 
his choice among these forms. The list is not intended to be exclu- 
sive, nor to suggest that in every case there are clear grounds for 
preferring one form to another. 

(a) Individual Delegates. Where a standing delegation of review 
authority is to be adopted, the following factors favor a delega- 
tion to an individual delegate (or to a number of delegates 
authorized to review decisions individually) rather than to 
several delegates acting jointly: the number of cases is large, 
the cases are relatively simple, and the predominant issues 
concern descriptive facts, or, to the extent complex issues are 
presented, their resolution generally depends on application of 
a single skill or discipline, such as legal interpretation, or 
application of knowledge uniquely associated with the medical 
or engineering professions or with a discrete branch of science 
rather than on some combination of skills or disciplines. 

(b) Review boards. In deciding whether a delegation instead 
should be made to a group of persons jointly charged with 
review of ALJ decisions, among the factors that should be 
considered as favoring such delegation are: the caseload is 
substantial (but somewhat less than that contemplated by 
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paragraph (a) above), and Includes more complex cases that 
consume a significant amount of time at the initial decision 
stage, and cases presenting a class of issues dependent for 
resolution on the application of several different skills or 
disciplines. 
(c) Agency Panels. In some circumstances, a mulit-member agency 
may find it desirable to make a standing delegation of review 
authority to a panel of agency members. Factors favoring such 
delegation include a large adjudicatory caseload and difficulty 
in elaborating or clarifying agency policy (especially through 
formal mechanisms such as rulemaking) in a manner that will 
substantially limit the number or significance of policy Issues 
presented In adjudications. 
4. Standards for Grant of Review 

(a) Review of Right; Discretionary Review. Delegation of review 
authority does not necessarily imply that such review must be 
available as of right. While review of right is appropriate in 
certain cases because of the severe consequences to the 
parties, such as cases involving the imposition of a substantial 
penalty or the revocation of a license, agency heads should 
consider the desirability in routine cases of authorizing the 
review authority to decline review in the absence of a 
reasonable showing that: 

(I) a prejudicial procedural error was committed in the 
conduct of the proceeding; or 

(ii) the initial decision embodies (A) a finding or conclusion 
of material fact which is erroneous or clearly erroneous, 
as the agency may by rule provide, (B) a legal conclusion 
which is erroneous, or (C) an exercise of discretion or 
decision of law or policy which is Important and which 
should be reviewed. 

(b) Review Sua Sponte. Normally, a reviewing authority should 
call up a case for review sua sponte only where policy issues 
are involved and the functions of that authority include the 
resolution of such issues. 
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RECOMMENDATION 83-4: THE USE OF THE FREEDOM OF 
INFORMATION ACT FOR DISCOVERY PURPOSES (Adopted 
December 16, 1983) 

The Freedom of Information Act (FOIA) and discovery provide 
separate mechanisms for obtaining the disclosure of government docu- 
ments. Any person may invoke at any time the release provisions of 
the FOIA by requesting an agency to disclose any reasonably 
described agency records. A requester's need for the records and his 
purpose in making the request normally do not affect the right to 
obtain disclosure. The agency must release the records unless they fall 
within one of the nine exemptions specified in the Act. On the other 
hand, a person may obtain the disclosure of government documents 
through discovery only if he is a party to a judicial or administrative 
proceeding and iif the procedural rules governing the proceeding 
include provisions for discovery. If both these conditions are satisfied, 
the party may normally obtain from the government through discovery 
unprivileged documents relevant to the subject matter of the pending 
proceeding. 

The separate disclosure mechanisms established by the FOIA and 
by discovery serve different purposes. Congress' fundamental objective 
in enacting the FOIA was to permit the public to inform itself about 
the operations of the government. All members of the public are bene- 
ficiaries of the Act because Congress' goal was a better Informed 
citizenry. A requester's rights under the Act are therefore neither 
diminished nor enhanced by his status as a party to litigation or by his 
litigation-generated need for the requested records. Discovery, on the 
other hand, serves as a device for narrowing and clarifying the issues 
to be resolved in litigation and for ascertaining the facts, or information 
as to the existence or whereabouts of facts, relevant to those issues. In 
the discovery context, a party's litigation-generated need for docu- 
ments does affect the access available to him and may result in the 
disclosure to him of documents not available to the public at large. 

Discovery does In fact provide parties to litigation with the more 
reliable mechanism for obtaining from the government the information 
which they need to prepare for trial or hearing. Parties to litigation 
nevertheless sometimes use the FOIA for discovery purposes because 
they hope to obtain the release of additional agency records for use in 
litigation, or to obtain the release of records at an earlier time. 
Limitations on the availability of discovery explain these uses of the 
FOIA. Discovery is a pretrial procedure designed to permit the parties 
to a proceeding to prepare for trial or, If possible, to resolve the 
controversy without a trial. It is not designed to provide the parties 
with the level of access to government documents furnished to the 
general public by the FOIA; and even the most generous rules of dis- 
covery do not always provide the parties with that level of access. 

There are several limitations on the government's disclosure obli- 
gations in the discovery context that account for use of the FOIA as a 
supplemental discovery device. First, discovery is normally available to 
the parties only after a proceeding has begun and then only for a short 
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period of time before trial or hearing. Second, it may be used only to 
obtain documents that are relevant, or that may lead to information 
that is relevant, to the pending action. Recent reform efforts have 
sought to keep civil discovery in the federal courts within reasonable 
bounds by emphasizing that the purpose of discovery is not the dis- 
closure of information but the simplification of the matters in dispute. 
More specifically, the 1980 and 1983 amendments to the discovery 
rules in the Federal Rules of Civil Procedure seek to prevent ''over- 
discovery" by increasing the trial judge's supervisory role. Less 
generous discovery is available in criminal proceedings than in civil 
actions; and, in some administrative adjudications, no formal discovery 
is available at all. 

The Conference believes that the use of the FOIA for discovery 
purposes is a matter of valid concern to the government because that 
use, unlike other uses of the FOIA, may disadvantage the 
government's position in litigation in several ways. First, a party in 
litigation with the government may obtain the release of agency 
records without the knowledge of government counsel and then seek 
to use those records to surprise government counsel at trial or hearing. 
Second, a party in litigation with the government may disrupt the 
government counsel's trial preparation by seeking, perhaps on the eve 
of the trial or hearing, the release under the FOIA of records in the 
government's litigation files. In these cases, the government counsel 
must divert attention from trial preparation in order to prevent a FOIA 
release to an opposing party of sensitive, nondisclosable records. 
Under the FOIA, unlike in discovery, the government does not enjoy 
the protection of a cut-off date after which no further requests can be 
made. Third, a party in litigation with the government may request 
production of the same documents under the FOIA and in discovery, 
thus necessitating duplicative searches and releases. In these cases, the 
government's primary concern is not the extra burden imposed on the 
agency's public information office in processing the party's FOIA 
request, but the burden imposed on counsel representing the govern- 
ment to protect himself from duplicative effort and to keep himself 
informed of the government documents obtained by opposing parties. 

Some recent proposals to amend the FOIA address the problem by 
temporarily denying the use of the FOIA to a party to a pending 
administrative or judicial proceeding where the agency records in 
question may be requested from the government through discovery.^ 
The Conferences declines to take a position on these proposals, but 
prefers to endorse a relatively modest change in the law because the 
evidence is inconclusive that a substantial burden to the government is 
caused by use of the FOIA for discovery purposes and because the 
proposals raise significant concerns of coverage (i.e., applicability to 
proceedings where discovery is limited) and enforceability. 

If the FOIA does remain fully available to a party in civil litigation 
with the government, the potential disadvantages to the government 



^See, e.g., S. 774, 98th Cong., 1st Sess. (1983). 
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will be at least partially alleviated by requiring the party to notify 
government counsel of all FOIA requests made by or on behalf of the 
party for the purpose of obtaining information for use in that litigation. 
Through notice of these FOIA requests, government counsel will be 
able to learn what records the agency is releasing in response to the 
requests. This should eliminate any danger of surprise at trial or 
hearing. Also, a simple inquiry to the other side or to the agency FOIA 
office at the inception of discovery can determine whether the party 
made any prior FOIA requests that relate to the litigation. Advance 
notice of a party's FOIA requests may also permit government counsel 
to coordinate FOIA and discovery searches for the same records and 
to avoid duplicative searches. Counsel will therefore be in a stronger 
position to protect his litigation files, although he may still need to 
divert his attention from trial preparation in order to assist the agency's 
public information office in resisting the disclosure of exempt records. 
Finally, courts have recognized that the FOIA should not be used 
to delay judicial or administrative proceedings. ^ The Conference 
believes that parties to litigation should not be able to use the FOIA to 
delay ongoing litigation in any fashion. Congress, or the courts and the 
administrative agencies through exercise of their rulemaking or deci- 
sional powers, may properly provide that pendency of a FOIA request, 
or of proceedings related to such a request, should not affect the 
progress of litigation to which the requested information may arguably 
pertain. 



RECOMMENDATION 

1. Congress should amend the Freedom of information Act (FOIA) to 
require a party to a judicial action or to an administrative 
adjudication or formal rulemaking proceeding, to which the 
government is also a party, to notify counsel for the government 
promptly of any FOIA requests made by the party, by his counsel, 
or by some other person acting on the party's behalf, during the 
pendency of the proceeding for the purpose of securing the 
release of agency records that may be relevant to the proceeding. 

2. Congress should also provide that, if a party does not comply with 
this notice requirement, the court or agency conducting the 
proceeding may preclude the party from offering in the proceeding 
any agency records released in response to the request. 



2See, e.g., the "DeLorean case," United States v. United States District Court, Central 
District of California, 717 F. 2d 478 (9th Cir. 1983). 
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STATEMENT ON GUIDELINES FOR CHOOSING THE APPROPRIATE 
LEVEL OF AGENCY POLICY ARTICULATION (Statement No. 9, 
Adopted June 10, 1983) 

The Administrative Conference continues to support the general 
principle, stated in Recommendation 71-3, that "agency policies 
which affect the public should be articulated and made known to the 
public to the greatest extent feasible." Without endorsing every 
particular conclusion expressed therein, the Conference believes that 
the appended statement of its Committee on Judicial Review and the 
supporting report of its consultant suggesting considerations and 
guidelines for choosing the appropriate level of agency policy articula- 
tion will assist agencies in achieving these ends. 



APPENDIX 

Guidelines 

Administrative agencies frequently must make decisions about how 
extensively and how clearly to articulate their policies. To assist 
agencies in making these difficult decisions, the Committee on Judicial 
Review of the Administrative Conference has identified and analyzed 
many of the considerations involved and offers the following guiding 
principles and conclusions. 

In previous recommendations, the Conference has staunchly advo- 
cated the proposition that agencies should better articulate their 
policies. Recommendation 71-3 broadly proclaimed that ''agency 
policies which affect the public should be articulated and made known 
to the public to the greatest extent feasible." Several more narrowly 
focused recommendations echo this sentiment. Recommendation 70-2 
declared that the Securities and Exchange Commission should "to the 
maximum feasible extent state in the form of rules the legal interpreta- 
tions, the policies, and the standards [applied] in determining registra- 
tion obligations in the no-action process." Similar recommendations 
have been directed to the Immigration and Naturalization Service in 
change-of-status cases (No. 71-5), to the United States Parole Commis- 
sion (No. 72-3), to the Labor Department in alien labor certification 
decisions (No. 73-2), and to federal banking agencies (No. 75-1). 

These recommendations reflect the Conference's general position 
favoring precision in administrative rulemaking— agencies should articu- 
late their policies in a form that evokes a uniform interpretation in the 
minds of the affected parties. Such precision provides greater guidance 
to members of the public in planning their conduct, enables agency 
officials to control the quality and consistency of agency decision- 
making, reduces the costs of resolving disputes, provides persons 
threatened with adverse outcomes a more meaningful opportunity to 
participate in the decisionmaking process, facilitates judicial review of 
agency action, and facilitates political review of agency policy. 
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Despite these benefits, subsequent study of the above-mentioned 
programs, along with other case studies, suggests that there remains an 
ingrained resistance among some agency administrators to extensive 
policy articulation. In some instances, this may be due to inertia or 
mere neglect. But in other programs, our study suggests that the 
precision w^ith which agencies articulate policies reflects conscious 
choice based upon a belief that specificity comes at too high a cost in 
regulatory complexity or inflexibility. 

More specifically, an agency's choice whether to adopt a specific 
or vague verbal formulation can have an impact in four general areas— 

Noncompliance costs: the impact of the rule on the rate of 
compliance by the regulated population. This will be influenced by the 
ease with which a rule's addressee can determine how the rule will 
apply to his intended conduct and the likelihood, as perceived by the 
addressee, that the rule will be enforced in his case. 

Misapplication costs: the social costs resulting from overinclusive- 
ness— application of a rule to circumstances where it is not appro- 
priate—or underinclusiveness— failure to apply the rule to cir- 
cumstances where it is appropriate. A clear rule will produce such 
errors if it is inaccurately drafted, including within its reach either more 
or fewer situations than necessary to achieve the policymaker's goals. 
On the other hand, a more accurate rule, if vague, may be erro- 
neously applied in practice because it is more susceptible to 
misinterpretation. 

Rulemaking costs: the costs of obtaining and evaluating the 
information necessary to develop a rule or policy. Writing a precise 
rule usually requires considerable initial rulemaking costs. A vaguer 
policy may produce greater rulemaking costs later, including the need 
to explain decisions in individual cases and to maintain quality control 
mechanisms, and possibly the cost of subsequent legislative rulemaking 
to clarify the policy. 

Rule application costs: the transaction costs of enforcing the rule, 
which will be affected by the size of the regulatory program, the rate 
of compliance, the number of disputed issues, and the formality of the 
applicable procedures. This category also includes the resources 
expended by the regulated population in determining whether and 
how a rule will apply to their activities and planning for compliance. 

Once it is acknowledged that the drive for increased regulatory 
specificity is subject to some limit, then advice-giving becomes more 
difficult. In the hope of assisting administrative agency policymakers to 
achieve the elusive optimum level of policy articulation, this statement 
discusses particular examples of agency policies demonstrating varying 
levels of precision and identifies conclusions about regulatory speci- 
ficity that can be drawn from these examples. 
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Examples of Differing Levels of Agency Policy Articulation 

A. The Federal Aviation Administration's Age-60 Pilot Retirement Rule 

The Federal Aviation Administration's (FAA) rule providing that no 
individual 60 years of age or over shall pilot any commercial flight, 
adopted pursuant to its statutory authority to promote flight safety, is a 
model of precise policy articulation. The rule is extremely clear and 
simple. 

Since the rule was first adopted, the FAA has withstood consider- 
able pressure to amend it. The rule has been upheld on court appeal 
as has the agency's absolute refusal to grant exemptions or waivers. 
The agency itself has frequently promoted research to determine 
whether a more individualized standard could be developed. How- 
ever, none of these efforts have come to fruition. The most recent 
study concluded that there is still no better alternative than the age-60 
rule. 

The age-60 rule applies to a relatively small group of people whose 
activity is very visible, and the airlines help the FAA to enforce the 
rule. Thus a precise rule is not really necessary to promote com- 
pliance. It does, however, produce a considerable savings in dispute 
resolution costs. A discretionary retirement standard would require an 
elaborate procedure for determining individual cases, including expen- 
sive hearings and appeals for resolving disputes. On the other hand, 
the clear rule has hidden rulemaking costs— the expense of the 
frequent attacks on the rule and requests for waiver. 

The age-60 rule carries an obvious risk of overinclusiveness, pro- 
hibiting many pilots in their 60's, who may still be fit, from flying. The 
FAA acknowledged this problem in adopting the rule, but noted that 
there is a general correlation between advancing age and deteriorating 
capacity to fly, and that sophisticated testing methods that would 
permit more individualized measurement of ability did not exist. The 
FAA apparently determined that the social cost of overinclusiveness in 
this case (the harm to older pilots and the cost of training replace- 
ments) is low compared with that of an underinclusive rule (the risk of 
airline accidents). Salary and benefit packages that take the age-60 
retirement rule into account have reduced the cost of 
overinclusiveness. 

B. ''Safe Harbor'' Rules for Resale of Unregistered Securities 

The Securities Act of 1933 prohibits the public sale of securities for 
which no registration statement has been filed with the Securities and 
Exchange Commission (SEC), but permits private offerings of unregis- 
tered securities. The resale of these unregistered securities is illegal if 
the seller is an "underwriter," someone who has purchased "with a 
view to. . .the distribution" of the security. 

In implementing the "underwriter" provision, the SEC has moved 
from unarticulated standards to very specific ones. Formerly, the 
agency issued "no-action" letters, promising no enforcement action 



Actions of the Assembly: Statement No. 9 41 



with respect to particular transactions, based on review of the indi- 
vidual facts. Facing increasing pressures to clarify its policy, the SEC 
adopted the ''safe harbor" rules, under which transactions meeting 
five highly objective criteria are exempt from the registration require- 
ment. Proponents of exemption for transactions not meeting the 
criteria must bear a substantial burden of proof. Since the SEC will no 
longer issue no-action letters on this subject, the safe harbor rules 
provide the only opportunity to resell unregistered securities without 
substantial risk. The rules have been revised frequently, and seem to 
be evolving toward a simpler test based on one of the five criteria, 
length of ownership. 

The safe-harbor rules were designed to reduce enforcement trans- 
action costs by eliminating the need for no-action letters. Since the no- 
action process was efficient and simple, however, the savings for the 
agency may not be significant. On the other hand, the savings in legal 
fees to private parties hoping to resell their unregistered securities have 
probably been more substantial. The total savings in transaction costs 
have been offset somewhat by the costs of the frequent rule revisions; 
however, the net effect has probably been favorable. 

Since the no-action process was highly centralized, the adoption of 
precise rules probably has not produced substantial quality control 
improvements. Moreover, precision is not really necessary to promote 
compliance. Lawyers and brokers involved in these transactions are 
generally "repeaters" with substantial reputational interests to protect. 

In adopting the safe-harbor rules the SEC hoped to protect inno- 
cent purchasers by reducing the underinclusiveness of the existing no- 
action system. The original version of the rules, however, was so 
restrictive as to discourage capital formation and so complex as to 
nullify some of the intended reductions in transaction costs. With its 
subsequent amendments to the rules, the SEC is moving toward a 
better balance of precision, accuracy, and complexity. 

C. Disability Determinations in Social Security Cases 

The size and impact of the Social Security disability rules are much 
greater than those of the previous examples; in 1980, 1.2 million 
people applied for benefits. The system for determining eligibility for 
disability benefits is very decentralized, including initial determinations 
made by state agencies and several levels of administrative and court 
review. 

Since the program began in 1956, the definition of disability has 
grown increasingly precise. The Social Security Administration's (SSA) 
first definition of disability was short and general, enumerating some 
factors to be considered in making the determination and listing nine 
vaguely described impairments that would ordinarily be considered 
disabling. 

A rule revision in response to a 1967 statutory amendment added 
a more detailed and objective "medical appendix" that defined thres- 
hold impairment levels for presumptive disability. While subsequent 
amendments continued this trend toward greater precision, the rela- 
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tionship between medical impairments and the ability to perform 
''substantial gainful activity" (the test of whether a claimant's disability 
prevents him from working) remained obscure. SSA strove to remedy 
this in 1978, with a five-step series of questions designed to resolve 
easy cases on the basis of single factors and ending with a medical- 
vocational grid defining relationships among four variables (exertional 
capability, education, age, and work experience) to predict outcomes 
for the most difficult cases. 

Two factors have led to this trend— the high costs of processing 
claims in a large and growing program with a multi-level appeals 
process, and the difficulty of controlling subordinate decisionmakers in 
a highly decentralized system. The price paid for greater clarity, in 
rulemaking costs, misapplication costs, and complexity, has not been 
high. Since claimants are entitled to a clear explanation for individual 
decisions, SSA's initial rulemaking expenditures have saved potentially 
far higher costs later in the process. Although application of the rules 
results in some erroneous outcomes, this cost is acceptable because 
the misclassifications occur near the border between the disabled and 
the not disabled. And in this instance, the complexity of the rules does 
not significantly drive up rule application costs, since most individual 
cases involve only a few contested issues. Thus the choice of greater 
precision appears sound. 

D. Labor Certification of Immigrant Aliens 

Under U.S. immigration law, aliens may not enter the country in order 
to work unless the Secretary of Labor has certified that qualified 
domestic labor is not available and that the employment will not 
adversely affect the wages and working conditions of similarly 
employed U.S. workers. The Secretary initially promulgated rules 
containing two lists— one of undersupplied jobs for which certification 
would be automatic, and another of oversupplied jobs for which certi- 
fication was precluded. These categories provided great clarity in the 
easy cases. Decisions on the "availability" of workers in unlisted 
occupations were based on regional office guidelines specifying the 
use of general labor market data for the local area. 

After the labor market data approach was rejected by some 
reviewing courts, an overhaul of the rules in 1977 established a new 
availability test based on individual recruitment efforts by the 
prospective employer. The rules described the necessary efforts in 
great detail. Despite their detail, the 1977 rules raised many new 
questions of interpretation and were criticized by employers as too 
rigid and costly. The result of these complaints was another revision in 
1980. 

These efforts have had mixed success in reducing the program's 
high transaction costs. The volume of cases is quite large. While the 
number of applications fell after adoption of the 1977 rules and the 
rate of certification rose, the time spent on each case also rose, in part 
because of the substantive change in the availability test and in part 
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because of the rules' increased complexity. The rules were somewhat 
more successful in promoting consistency in a highly decentralized 
system, and the 1980 amendments continued this trend. 

The potential for compliance problems in this type of program is 
high— both workers and employers may have strong incentives to 
violate the law, and the regulated activity is dispersed and incon- 
spicuous. This is an additional reason to provide clear standards. 

The resulting misapplication problems have been held in check. 
Concern about overinclusiveness prompted some easing of the 
employer recruitment requirements in 1980. Although the rules have 
not been wholly successful at discouraging employers from making 
only superficial recruitment efforts, the oversupply schedule protects 
the most common jobs and the certification process effectively protects 
domestic wage rates. 

f . Parole Release Guidelines 

As it existed in the late 1960's, the federal parole release process was 
very close to a pure example of official discretion. On the basis of an 
interview with the prisoner, Parole Board members would decide 
whether to release the prisoner, offering no reasons for their decision. 
Irnplementing an extremely vague statutory standard. Board rules listed 
33 very general factors to be considered in making decisions. 

In 1971, the Board (which became the parole Commission in 1976) 
adopted more precise guidelines for parole release. It established two 
indices measuring the severity of the inmate's offense and the proba- 
bility of recidivist behavior and identified a range of detention periods 
appropriate for each combination of characteristics. By specifying a 
range of detention periods and permitting decisionmakers to deviate 
from the applicable ranges, the guidelines leave considerable room to 
individualize parole release decisions. Nevertheless, adoption of the 
gjjidelines represented a quantum leap in the precision of the Board's 
policy. The result has been praised for increasing the fairness of the 
parole system. The guidelines have undoubtedly improved the quality 
and consistency of the decisionmaking. They may also have increased 
the degree to which Board decisions accurately reflect the probability 
of future antisocial conduct, but this hypothesis cannot easily be 
tested. 

These gains have, of course, been achieved at a price. Rulemaking 
costs have been high and are continuing because the guidelines have 
been modified frequently. By comparison, the previous approach 
involved no significant rulemaking costs. Nor did the guidelines 
significantly reduce the cost of handling parole applications. Since the 
cost to prisoners of applying is almost zero and the potential reward is 
great, almost all prisoners apply for parole, whether or not the 
guidelines suggest that their efforts will be futile. Moreover, the cost of 
decisionmaking, very low before adoption of the guidelines, has not 
been reduced by their adoption. 
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The guidelines can have little impact on compliance behavior. 
They do not concern behavior during incarceration, and it is unlikely 
that the original behavior leading to incarceration would be influenced 
by parole release guidelines, which are probably unknown to the 
potential criminal in any event. 

Thus, the guidelines provide a modest gain in decisional con- 
sistency, an uncertain impact on decisionmaking accuracy, and a 
modest loss in rulemaking and processing costs. Their main benefit 
may be that they significantly increase the perception of fairness and 
justice of the parole release system— a value hard to quantify within 
the context of a cost-benefit study. 

F. Bank Chartering by the Comptroller of the Currency 

The Office of the Comptroller of the Currency (OCC) grants charters to 
national banks following the mandate of the National Bank Act of 
1864, which contains only the most general substantive standards for 
granting charters. Over the years, chartering policy has been alter- 
nately restrictive and liberal, depending on political and economic 
conditions. This history has firmly established the principle that the 
Comptroller retains discretionary control over entry. 

Until 1976, Comptrollers made very little effort to articulate precise 
criteria for chartering decisions, either by rulemaking or in individual 
decisions. A 1976 policy statement described the Comptroller's goals in 
bank chartering and identified several relevant factors, but contributed 
only modestly to regulatory precision. Only a few factors involved 
anything approaching bright-line tests, and many were subjective or 
conclusory. Moreover, the Comptroller reserved the right to depart 
from the policies set forth in the statement. A revised statement issued 
in 1980 clarified some aspects of the policy, but simultaneously made 
others more obscure. 

Bank chartering is an area where highly specific substantive 
standards may not be warranted. Accepting that the primary goal of 
entry restrictions is to maintain public confidence in banking by 
reducing the risk of failure, it is probable that per se rules will produce 
high misapplication costs, since the likelihood that new entry will 
cause injury depends on variable market factors and changing 
economic conditions. 

Moreover, since the chartering rules concern themselves with the 
status and qualifications of applicants rather than the modification of 
behavior, greater precision would be unlikely to induce compliance. 
While clearer standards might encourage more applications by 
reducing the cost of applying, there are more direct ways of achieving 
this goal when circumstances in the banking industry warrant it. 

The number of applications received is small, and the procedure 
for handling them informal. The courts and Congress have resisted 
pressures for more expensive and elaborate procedures. Thus the 
transaction costs of opaque standards are not high. A high degree of 
centralization also reduces the need for more precise rules to maintain 
quality control. 
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Since the costs of an over- or underinclusive rule would be very 
high, rulemaking efforts v^ould have to be elaborate and expensive in 
order to develop more specific rules that were also acceptably 
accurate. In the context of a system like that of bank chartering, the 
benefits of greater precision would probably not justify that cost. 

G. Penalty Standards for Hazardous Materials Transportation Act 
Violations 

The Hazardous Materials Transportation Act of 1975 authorizes the 
Secretary of Transportation to designate materials whose transportation 
may pose safety hazards and to promulgate regulations for the safe 
transportation of such materials. The Act's chief enforcement provision 
authorizes the Secretary to impose civil penalties of up to $10,000 per 
violation for knowing violations of the Act or regulations, after notice 
and hearing. The statute identifies factors to be considered in deter- 
mining the appropriate penalty, such as the nature and seriousness of 
the violation, prior offenses, and ability to pay. The Secretary has 
delegated this enforcement authority to the units within the Depart- 
ment of Transportation that regulate the various modes of 
transportation. 

The substantive regulations adopted to enforce the Act are 
extremely lengthy and detailed, specifying the exact method of com- 
pliance. By contrast, neither the Secretary nor the departmental units 
implementing the law have made much effort to control agency 
lawyers' charging and sentencing discretion through explicit instruc- 
tions. This low level of precision has probably occurred because none 
of the factors that customarily lead policymakers to adopt precise rules 
operate with much force here. Transaction costs are low because case- 
loads are small and the penalties sought are usually low enough to 
discourage respondents from investing heavily in defensive tactics. 
Moreover, for four of the five departmental units, the prosecution 
function is concentrated within a very small group of attorneys located 
in a central office, and quality control has not been a problem. 
Reliance on regional staff has meant a larger problem maintaining 
consistency in Coast Guard proceedings. 

Penalty standards might enhance compliance by communicating 
clearly the consequences of a violation. If the regulated population 
prefers to avoid risk, however, the uncertainty of the present situation 
might itself enhance compliance. In any event, since agency officials 
believe many violations are caused by the carelessness or ignorance of 
low-level employees, the cost of assuring compliance may exceed the 
cost of a violation. And because the probability of detection and 
punishment is small, even a clear penalty standard might not promote 
compliance significantly. 

Most important, however, the discretionary penalty judgments pro- 
vide an important counterbalance to the highly objective and inevit- 
ably overinclusive substantive regulations, allowing agency prosecutors 
to tailor the sanction to the precise circumstances of the offense and 
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the offender. Thus the benefits of greater precision in this case would 
not be adequate to justify the resulting rulemaking costs and misappli- 
cation losses. 



H. Alien Change-of-Status Determinations 

Under the immigration laws, the Attorney General is authorized, in his 
discretion, to adjust the status of aliens in the United States to 
permanent resident status. The statute establishes fairly clear threshold 
criteria for the determination, such as legal admission into the United 
States and eligibility for an immigrant visa under applicable quotas. But 
the discretionary element remains vague, and the Immigration and 
Naturalization Service (INS), which implements the law, has done little 
to clarify it. While some positive and negative factors can be ascer- 
tained from reading INS decisions, there is no clear indication of how 
these factors will be applied in any particular case. 

The generality of the standards applied to these cases has fre- 
quently been criticized for encouraging inconsistent results and political 
intervention. While the courts have generally upheld the broad discre- 
tion of the INS, they have done so with some reluctance. 

In 1979 the INS proposed rules identifying five positive and five 
negative factors and some principles for applying them in individual 
cases. However, the factors remained vague, and the proposal offered 
no criteria for weighing them. INS withdrew the proposal in 1981 on 
the grounds that it could not anticipate everything that would be 
relevant in a particular case. 

Although INS officials expressed the fear that rule clarification 
would increase litigation, the opposite seems more likely. Since 
applicants have a great interest in the outcome and possess multiple 
avenues for contesting denials, litigation costs are already high. The 
costs of initial rulemaking, moreover, would surely be offset by the 
reduced burden of explaining the reasons for decisions, and clearer 
standards would facilitate quality control in a decentralized system 
where decisions are made in regional offices. 

Clearer standards might also promote compliance, although this 
depends on the likelihood that the regulated audience is familiar with 
the rules. It also depends on the extent to which the standards in 
question are intended to induce particular behavior. Here the dis- 
cretionary judgment may be designed more to recognize the existence 
or absence of a condition or status, rather than to influence conduct. 

The INS apparently concluded that the statutory scheme requires 
the exercise of broad discretion in order to avoid the potential costs of 
over- or underinclusiveness. However, the only apparent objective of 
the discretionary judgment that does not readily lend itself to expres- 
sion in a clearer rule is that of limiting status adjustment to persons 
likely to make a very positive contribution to society. Even this goal 
could be met within the open texture provided by an unweighted, 
nonexclusive list of factors like that proposed in 1979. The INS rules 
probably could be far more precise, thus reducing costs, while still 
retaining the flexibility necessary to make sensible determinations. 
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/. Comparative Renewal Broadcast Licensing Standards 

The standards used by the Federal Communications Commission (FCC) 
to select among competing applicants for a broadcast license have 
remained obscure despite several major reform efforts. The Federal 
Communications Act and FCC regulations articulate fairly precise 
threshold criteria that must be met to qualify for a license. Choices 
among applicants who meet these criteria, however, are governed by 
policy statements whose efforts to clarify the applicable standards have 
been very modest. 

These standards are particularly vague when one applicant in a 
comparative proceeding is an incumbent seeking license renewal. A 
1970 policy statement governing these cases identified the incumbent's 
"past record" as the critical factor, with satisfactory service to the 
community entitling the incumbent to renewal regardless of the merits 
of the challenger's proposal. 

Acknowledging the vagueness of this standard, the FCC opened an 
inquiry to determine whether quantitative programming standards 
(e.g., a certain amount of public affairs or local interest programming) 
should be used to define "substantial service." In 1977, after the D.C. 
Circuit had overturned the 1970 policy statement, the FCC closed its 
inquiry, concluding that quantitative program standards should not be 
adopted. Since that time, despite repeated criticisms and proposals, 
the FCC has not adopted any more specific standards for comparative 
renewal proceedings. Arguably, because of the variety of local needs 
and interests served by broadcasters, a uniform standard poses a high 
risk of inaccuracy. It was for this reason that the FCC concluded that 
quantitative programming standards would not necessarily improve 
broadcast service. An inaccurate rule that chilled freedom of speech, 
moreover, would be very costly. On the other hand, more precise 
rules might reduce transaction costs significantly. The present costs of 
individual hearings are very high because of the great value of a 
broadcast license and the formality of the procedures involved. 
Although the volume of hearings is low, the fact that applicants seldom 
challenge incumbent licensees' renewal applications may be largely a 
result of the imprecision of the standards and the consequent difficulty 
of predicting success. 

The overriding factor in the FCC example is goal ambiguity. There 
is no national political consensus as to what constitutes "good" 
broadcast performance nor as to the role of government in promoting 
it. The agency cannot really be expected to articulate a more precise 
policy unless the underlying value conflict can be reduced. 

Summary and Conclusions 

These case studies demonstrate the wide range that exists in the 
degree of precision with which agencies articulate their policies. The 
FAA's pilot retirement rule is a paradigm of clarity. The SEC's safe 
harbor rules, the Social Security disability definition, and the alien 
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labor-certification rules combine very clear criteria with vaguer 
elements. The parole release guidelines, while including a tight matrix 
of highly objective factors, leave even more room for the exercise of 
discretion. At the other end of the spectrum, the bank chartering rules, 
INS change-of-status policies, hazardous materials penalty standards, 
and FCC broadcast license renewal criteria provide very little guidance 
about the substantive decision factors. 

The historical evolution of these policies demonstrates the pre- 
valence of pressure to increase clarity; some agencies (INS, FCC) have 
strongly resisted this pressure, while others (SSA, SEC, Parole Board) 
have responded to it with policy revisions. On the other hand, the 
FAA example demonstrates that clear, simple rules can prompt 
pressure in the other direction, if they are perceived to be very over- 
or underinclusive. 

The case studies demonstrate that agency policymakers should not 
always strive to achieve the maximum possible precision. Instead, they 
should decide how precisely to articulate their policies based on the 
nature of the regulatory program and the implications of their choices 
for the rate of compliance by the regulated population, the cost of 
rulemaking (both initially and in response to pressures to amend or 
waive the rule), the cost of applying the rule and of resolving disputes 
about its application, and the extent and impact of divergence 
between the outcomes actually produced by the rule and those 
intended. 

The examples suggest some circumstances in which a heavy invest- 
ment in initial rulemaking to increase the precision of a policy is likely 
to be justified: (a) when potential compliance problems loom espe- 
cially large; (b) when the costs of applying a rule to specific transac- 
tions are likely to be high; (c) when the high cost of initial rulemaking 
is offset by the reduced cost of subsequent policy explanations; and (d) 
when the risk of misinterpretation of a vague rule is large relative to 
the risk that a clear rule will be over- or underinclusive. 

Compliance Problems. Precise rules promote voluntary compliance 
because they are easy to understand and to enforce (as long as they 
are not too complex). Consequently, agencies should consider 
enhancing rule precision when efforts to increase the compliance rate 
are likely to be most important or effective. This occurs when the rule 
regulates conduct, rather than status. Rules that permit a choice of 
whether to comply or not include those that explicity forbid or com- 
mand particular actions as well as definitional rules, like the SEC safe- 
harbor rules, that help to distinguish between permitted and prohibited 
conduct. 

Standards for the grant of a permission or privilege, on the other 
hand, often fall into the status-evaluating category; examples include 
the OCC's bank chartering rules and the SSA's disability definition. An 
exception is standards for renewal of a scarce privilege, which may 
have significant behavioral objectives. FCC licensees, for example, 
undoubtedly comply more fully with agency rules because they fear 
nonrenewal. 
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Compliance problems are exacerbated if the rule's audience is 
large and relatively unsophisticated. Similarly, compliance will be a 
problem when the expected level of evasive behavior by the regulated 
population is high, because compliance is expensive (as with pilot 
retirement) or because noncompliance is easy to conceal (as with 
hiring illegal aliens). In these circumstances, increased clarity will 
promote voluntary compliance and simplify effective enforcement 
against violators. 

Rule Application Costs. Increasing a rule's clarity should reduce the 
costs of applying it to specific transactions, including both the 
resources expended by members of the regulated population in plan- 
ning for compliance with the rule and the resources expended by 
private interests and the government in the course of enforcing the 
rule. When these costs are likely to be high, a precise rule will be 
beneficial. Rules that regulate conduct will generate significant costs of 
planning for compliance, particularly when they affect a large volume 
of transactions or transactions with a high individual value. For 
example, potential resellers of unregistered securities will invest more 
heavily in rule interpretation than employers seeking labor certification 
for alien workers because of the greater value of the individual 
transaction. 

Similarly, the higher the volume and value of regulated trans- 
actions, the higher the enforcement costs. The formality of the pro- 
cedure for contesting an adverse decision will also affect the cost of 
enforcement, increased clarity of rules should reduce these costs by 
simplifying both planning and enforcement. 

Rulemaking Costs. Sometimes developing precise rules requires a 
substantial initial investment, both in research to anticipate the rule's 
impact and in efforts to secure agreement among participants in the 
rulemaking process. This investment will be offset, however, by the 
extent to which a precise rule reduces the demand for subsequent 
policy clarification. When an agency will face frequent pressure— from 
the regulated population, courts, or its own enforcement staff— for 
explanations of the applicable policy, these subsequent rulemaking 
costs will be high. This will occur when dispute resolution procedures 
are elaborate and formal and the rule is administered in a decen- 
tralized manner; the Social Security disability program is a good 
example. 

Misapplication. The most powerful argument against adopting 
specific rules is their unavoidable over- or underinclusiveness. But mis- 
application costs can result from vague rules as well, when they are 
erroneously applied to an inappropriate person or transaction. The risk 
that a rule will produce unintended results exists in either case, and 
there is no reason to believe that a more precise rule formulation will 
produce more errors or more costly errors. When the cost of errors 
caused by misinterpretation outweighs that of errors caused by inac- 
curately drafted rules, precision will be preferable to ambiguity. 
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Programs administered on a highly decentralized basis, for example, 
have a high inherent risk of misapplication in practice which may 
justify clear rules. Centralized review can reduce the errors in such a 
system, but is itself costly. Similarly, as in the FAA's pilot retirement 
rule, the risk that a rule will be inaccurate on its face may be worth 
taking when the cost of misapplication in an individual case (i.e., an 
airline accident) is especially high. 

By contrast, errors resulting from inaccurate drafting are most likely 
to occur when the scope of the rule is broad and the conduct regu- 
lated is heterogeneous or changes rapidly over time. For example, the 
Comptroller of the Currency has argued that bank chartering policy 
must be free to adjust to unpredictable changes in the economic 
climate. 

In any event, the mere possibility of inaccuracy should be dis- 
counted if the cost of resulting errors is low or if techniques can be 
devised to confine their impact. Such techniques may include provi- 
sions permitting persons subject to a rule to seek a waiver, or a 
hierarchical system of rules that allows the elimination of extreme 
cases first, reserving closer cases for greater scrutiny. The disability 
definition and the labor certification rules are examples of such 
hierarchical systems. Rules that permit a range of outcomes, such as 
the hazardous materials penalty standards, are also likely to involve 
less significant costs of this type than those offering only an all-or- 
nothing choice. 
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STATEMENT ON AGENCY USE OF AN EXCEPTIONS PROCESS TO 
FORMULATE POLICY (Statement No. 10, Adopted December 16, 
1983) 

The Administrative Conference commissioned a study^ of the 
Department of Energy's petroleum allocation and entitlements program 
as administered through an "exceptions" process by the Office of 
Hearings and Appeals. The program covered by the study applied to 
the petroleum industry from 1973 to 1981, a period characterized by 
rapidly changing conditions in the industry and several periods of 
emergency. 

The Conference believes that the experiences of this particular 
"exceptions" process, while unique to this program in important 
respects, are worth sharing with the Congress and with those agencies 
that may administer a regulatory program— especially in the context of 
an emergency— in which individuals or classes seek waivers, exemp- 
tions, variances, or other particularized exceptions to rules of general 
applicability. 2 

The Regulatory Framework 

The petroleum industry began to come under comprehensive federal 
regulation in 1970 with the advent of anti-inflation controls. In the 
Emergency Petroleum Allocation Act of 1973 Congress mandated a 
program of price and allocation controls to be administered by an 
energy agency, ultimately the Department of Energy (DOE). 

Under this program, the energy agency issued rules prescribing 
distributional patterns and prices for petroleum products among 
producers, refiners, distributors, and end users. To deal with inequities 
created by the regulatory program, a "safety valve" process was 
established to grant exceptions in cases where individual firms suffered 
disproportionately. The exceptions office, ultimately called the Office 
of Hearings and Appeals (OHA), quickly became an important locus of 
power within DOE. OHA was kept separate and autonomous from the 
Economic Regulatory Administration (ERA), the rulemaking and 
enforcement arm of the Department, 

The Office of Hearings and Appeals had the authority to issue 
exceptions to regulations, special redress orders, modification and 
recision orders, and stays of pending orders. OHA could order any 



^"When the Exception Becomes the Rule: Regulatory Equity, the Exceptions Process and 
the Formulation of Energy Policy" by Peter H. Schuck (1983). While not endorsing every 
statement and conclusion expressed in the report, the Conference commends the report 
for its value in examining a significant exceptions program during periods of difficulty. 
^The Conference expresses its views here in a "statement" rather than the more forceful 
"recommendation" format because the program that v\/as studied in detail is currently 
winding down, and because the data compiled on the exceptions processes of other 
agencies is not sufficient to support a recommendation of universal applicability. 
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firm to sell or to buy crude oil or refined products from any other firm 
in the industry under terms prescribed by OHA. These powers were 
exercised subject to the approval of a Departmental administrative 
review committee, and, if consensus was not reached, to the possi- 
bility of Secretarial review. The process was heavily influenced by 
OHA's leverage and expertise. 

Achievements and Problems 

Four detailed case studies were made of the operation of OHA: the 
subsidization of small refiners during 1974-1981, the handling of 
disparities caused by the Iranian oil embargo in 1979, the pricing of 
Alaska crude oil, and the motor gasoline crisis of 1979. Each of these 
cases has its own peculiar context and history; as a whole they defy 
easy summarization. It seems undeniable, however, that as energy 
regulation became increasingly controversial in the 1970's, DOE 
policymakers— on matters of considerable importance— often deferred 
to the judgment and actions of OHA. 

That office gradually was transformed from a mere safety valve 
dispensing equitable exceptions to individual firms caught up in over- 
broad rules into an important policymaking body within DOE, 
designing many of the substantive specifications for the very regulatory 
system whose pressures OHA was supposed to relieve. 

OHA's achievements during the period of controls were impres- 
sive. OHA was able to process a large caseload and to decide impor- 
tant cases quickly. OHA decisions were generally regarded as being of 
high professional and intellectual quality. OHA was able to provide 
immediate relief when it appeared that delay would be tantamount to 
denial. 

Nevertheless, problems began to crop up, especially as procedures 
designed for emergency relief became instruments for broad gauged 
policymaking. 

Indeterminate equitable standards. Energy legislation has always 
prescribed three standards: relief must be necessary to prevent 
"special hardship," "inequity," or "unfair distribution of burdens." 
OHA elaborated these extremely ambiguous standards on a case-by- 
case basis; OHA's published guidelines sometimes provided little 
assistance as to the meanings of the standards. 

Informal procedures. Neither the DOE Act nor the Administrative 
Procedure Act prescribes OHA's procedures in exceptions cases. The 
procedures devised by OHA were highly Informal, combining elements 
of notice-and-comment rulemaking with an opportunity for a relatively 
summary adjudicative hearing. The courts were highly deferential to 
OHA's choice of procedures, citing the "emergency" nature of the 
program, even during periods when no actual emergency existed. The 
flexibility and informality that permitted expedition also occasioned 
criticism from regulatory participants who complained about lack of 
sufficient notice, and about inadequate procedures for discovery, 
hearings, and review and also made claims of unfair ex parte com- 
munications and combination of functions. 
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The ''safety valve'' mentality. By all accounts, DOE's rulemaking 
arm, the ERA, on many occasions deferred to OHA on fundamental 
policy problems that ought to have been confronted and resolved 
through a legislative-type process. Despite OHA's efforts to open its 
significant proceedings to public comment and to broaden the policy 
focus of the proceedings, the case-by-case exceptions procedure was 
not v^ell-suited to development of sound policy and generally appli- 
cable rules. By its nature an exceptions process tends to examine 
anomalies and emergencies rather than typical situations. OHA's 
analytical focus was on hardships of individual firms rather than upon 
the effects that particular decisions could have on the industry as a 
whole or on consumers generally. 

Interim relief. OHA often found it necessary to provide expedited 
relief to applicants after only a summary hearing and before issuing a 
proposed final decision for public comment. Relief was undoubtedly 
sometimes necessary to prevent irreparable harm due to delay, but 
reliance on interim decisions by those in the market led to adjustments 
and created new equities that made retractions difficult and possibly 
unjust. 

Lessons 

It is difficult fully and fairly to evaluate OHA's performance and the 
role of the exceptions process without taking into consideration two 
crucial factors: the comparative weakness of the DOE rulemaking 
process and the enormous problems associated with any program 
designed to regulate the entire petroleum industry. Nor are the 
insights gleaned in this study necessarily transferable to other programs 
in other agencies. Because many of the issues raised by DOE's excep- 
tions process are endemic to broad regulatory programs, however, the 
Conference offers, to the extent they may be helpful, the following 
suggestions as an aid to congressional oversight and agency self- 
evaluation. 

1 . Excessive Use of Exceptions 

Agencies should guard against the temptation to avoid necessary 
rulemaking, including the reconsideration of existing rules, through 
excessive reliance upon an exceptions process. 

2. Emergency Programs 

Where an exceptions process begins as part of an emergency 
program, consideration should periodically be given to whether 
the emergency is continuing. Abbreviated agency procedures and 
extraordinarily deferential judicial review— which may be appropri- 
ate for an emergency— should be replaced by conventional agency 
and judicial standards of conduct when the emergency is over. 
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3. Equitable Criteria 

In some circumstances, explicit congressional prescription of the 
equitable or other criteria that shall govern an exceptions process 
would be helpful. Agencies should consider the issuance of regula- 
tions further defining those criteria and prescribing the procedures 
to be used in exceptions proceedings. 

4. Procedures Tailored to Equities 

Procedures governing exceptions cases should reflect the need for 
particularized regulatory equity in the applicable program. The 
procedures provided for relatively routine ''hardship" applications 
and for those cases of broader policy significance should differ to 
take account of the differing demands for information, fairness, and 
legitimacy. To the extent feasible in light of the need for speedy 
action, adequate notice oi an application for exceptions relief 
should be given to all interested members of the public, and relief 
should be granted or denied only after an opportunity for full 
development of the relevant factual and policy issues. 

5. Emergency Relief 

Where an exceptions program allows for emergency, interim relief, 
an agency should consider the inclusion of suitable mechanisms- 
such as an escrow fund, interest obligation, or expiration date for 
interim orders— to restore the status quo ante insofar as possible in 
the event that such relief is subsequently determined to be 
inappropriate. 

6. Exceptions Tribunal 

The form and independence of the tribunal that is to decide 
exceptions cases should depend chiefly upon the policy signif- 
icance of the exceptions decision and the value of exceptions relief 
to applicants. The greater the precedential and policy significance 
of an exceptions decision, the more closely the tribunal should be 
integrated into the policy-sensitive and politically-accountable deci- 
sion processes of the agency. The more the exceptions decision is 
routine, without precedential significance, and purely equitable or 
"hardship" in nature, the more readily it may be delegated to 
decision processes that are more autonomous and adjudicatory in 
character. 

7. Significant Cases 

If an exceptions tribunal decides a case with broad policy signifi- 
cance, the proceeding should be conducted much as a rulemaking 
with broadened participation in the exceptions adjudication and 
with an opportunity for public comments on all significant policy, 
factual, and remedial issues in the case. 
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Guests at the Twenty-seventh Plenary Session. Top (left to right): Liaison Repre- 
sentative Richard B. Smith, ACUS Executive Director Stephen L. Babcock, and 
Deputy Assistant Secretary of Defense David O. Cooke. Bottom (left to right): 
Donald Paul Hodel, Secretary of Energy; ACUS Executive Director Stephen L. 
Babcock; and Mrs. Loren A. Smith. 



ACTIVITIES OF COMMITTEES 



Conference members participate actively in the research activities of 
the Conference through the standing committees prescribed by the 
bylaws and through such additional special purpose committees as the 
Chairman, Council, or members find necessary to further the Con- 
ference's mandate. There are six standing committees (1 CFR 302.3) 
and one special purpose committee. 

Each standing committee works generally within the field of 
inquiry suggested by its title. Distinctions between committee responsi- 
bilities are intentionally fluid in order to permit the members wide 
latitude for inquiry. Since projects are often pertinent to the concerns 
of more than one committee, the Office of the Chairman coordinates 
the committees' activities to prevent conflict or duplication of effort. 
Descriptions of the membership and activities of the six standing 
committees and the single special committee follow. 
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COMMITTEE ON ADJUDICATION 

In addition to matters relating to formal adjudication under the 
Administrative Procedure Act, this committee has a broad man- 
date to study and recommend fair and efficient procedures for 
agency activities that may affect private rights but do not involve 
formal, structured proceedings. These "informal" matters, which 
make up the great majority of all agency business, include exer- 
cise of prosecutorial discretion, negotiation and mitigation of civil 
penalties, handling of applications and complaints, and providing 
guidance for private parties on legal and policy matters. The 
commitee also examines the distribution of responsibility within 
agencies, including internal delegations of authority and 
procedures for review of staff action; practices affecting the 
competence, effectiveness, and ethical standards of agency 
employees involved in administrative proceedings, and their 
potential civil liability; and problems concerning personnel 
selection, evaluation, compensation, and tenure. 



Chairman 

Jane A. Matheson 

Public Members 

Robert E. Freer, Jr. 
Richard J. Leighton 
Jerris Leonard* 
Bruce Rabb 
Joseph H. Rodriguez 
Jane R. Roth 



Council Member 

Edith D. Hakola 



Senior Fellows 

Reuben B. Robertson III 
James E. Wesner 

*Term of service ended during 1983. 



Vice Chairman 

Michael j. Horowitz 

Government Members 

Joseph A. Cannon* 
Robert L. Gilliat 
Louis B. Hays* 
Michel Levant 
K. E. Malmborg 
Frank P. Reiche 
Reese H. Taylor, Jr. 

Liaison Representatives 

Stephen Breyer 
Rosemary M, Collyer 
Henry N. Williams 

Staff Liaison 

Richard K. Berg 



COMMITTEE PROJECTS IN 1983 



Agency Experience under the Government in the Sunshine Act 

Consultant: Professor David M. Welborn 

Professor Welborn is analyzing the experience of the federal collegial 
agencies under the Government in the Sunshine Act. A draft report 
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and recommendations were submitted in 1983, and the recommenda- 
tions were published for comment. The Committee met on November 
7 and requested Professor Welborn to revise the recommendations in 
certain respects. This project is expected to be an agenda item for the 
June 1984 plenary session. 

Agency Structures for Review of Decisions of Presiding Officers 

Consultant: Professor Ronald Cass 

This project analyzed the various structures agencies employ for 
reviewing decisions in formal— i.e., on-the-record— proceedings, 
including certiorari-type review versus review as of right, use of 
employee review boards, etc., with recommendations as to criteria to 
employ in choosing among them. In December the Conference 
adopted Recommendation 83-3: Agency Structure for Review of 
Decisions of Presiding Officers under the Administrative Procedure Act. 
No further action is contemplated. 

"Good Cause" Critera for Removal of Administrative Law Judges 

Consultant: Professor Victor C. Rosenblum 

Whether and how an agency can control the quantity and quality of 
an ALJ's decisional output is being examined, with particular attention 
to the current dispute at the Social Security Administration. Professor 
Rosenblum has submitted a draft report. This project may appear as an 
item for the June 1984 plenary session. The committee has worked on 
a number of projects involving the status and role of the administrative 
law judge. In addition to Professor Rosenblum's project, the committee 
may also consider the pending legislation for establishment of an ALJ 
corps. 
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COMMITTEE ON ADMINISTRATION 


This committee deals with the procedures by which agencies 
operate programs of financial assistance, procurement, and 
property administration, including techniques for resolving 
disputes, methods of allocating benefits among applicants, and 
the effects of program administration on state and local entities. 


Chairman 

S. Neil Hosenball 


Vice Chairman 

Joseph A. Morris 


Public Members 

Cornwell G. Appleby 
E. Gordon Gee 
Sallyanne Payton 
Ronald E. Robertson 
Victor G. Rosenblum 


Government Members 

Frederic L. Conway 
Louis A. Cox 
Juan A. del Real 
Lawrence B. Click 
Allie B. Latimer 
Marvin H. Morse 
John L. Pressly* 


Council Members 

T. Kenneth Cribb, Jr. 
Walter Gellhorn 
Richard S. Williamson* 


Liaison Representatives 

John E. Byrne 
Richard A. Derham+ 
Henry Rose 
Milton J. Socolar 


Senior Fellows 

Clark Byse 
Roger C. Cramton 
Warner Gardner 


Staff Liaison 

Charles Pou, Jr. 


*Term of service ended during 1983. 

tAlso served during 1983 on Committee on Judicial Review. 



COMMITTEE PROJECTS IN 1983 



Alternatives to Agency Adjudication 

Consultant: Philip }. Harter, Esq. 

Late in 1983 the Committee on Administration was assigned to work 
with Mr. Harter, consultant on last year's regulatory negotiation 
project, to examine alternative procedures to help agencies reduce 
formality and delay in trial-type cases. The study will examine the 
potential of mediation, arbitration, negotiation, mini-trials, and other 
processes intended to help agencies avoid much of the delay and 
rancor often present in adjudications. Mr. Harter will look at important 
legal and procedural questions arising out of agency use of these 
devices with the dual aims of helping agencies identify types of issues 
particularly amenable to less formal approaches, and of recommending 
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procedures for resolving the issues expeditiously. Mr. Harter has begun 
background work, including interviews with personnel at agencies that 
have begun using some of these alternatives, but extensive research 
will be needed before a draft report can be ready. He will meet with 
the committee during early 1984 to obtain its input. 

Citizen Claims Against Agencies 

Consultant: Professor George A, Bermann 

Agency processes for handling monetary claims against them are an 
area of administrative procedure where little research has been done. 
Professor Bermann's study focuses on how agencies handle claims 
under the Federal Tort Claims Act, as well as claims under a few 
agency-specific ''meritorious claims" statutes. Professor Bermann 
conducted detailed interviews at the Department of Justice and with 
claims officers at several other agencies regarding the agencies' 
requirements, standards for judging and adjusting claims, and 
processes for reconsideration. He also plans to consider problems 
involving statutory settlement ceilings and statutes of limitations. 
Professor Bermann completed his interviewing in late 1983, and plans 
to have ready by March 1984 a draft report containing proposals for 
improving agency claims-handling. The report likely will be the most 
comprehensive study of agency claims-handling to date, and should 
provide the committee with a basis for drafting recommendations for 
improvements during 1984. 

Procedures for Implementing Block Grants 

Consultant: Professor George D. Brown 

The committee is working with Professor Brown to examine legal and 
procedural aspects of the block grant programs created by the 
Omnibus Budget and Reconciliation Act of 1981. While these grant 
programs are intended to give a degree of decisional authority to states 
and local governments greater than most ''categorical" programs 
provide, the statutes have placed restrictions on usage of block grant 
funds which could eventually lead to considerable litigation. Also, the 
statutes ignore many significant procedural and other types of 
questions, leaving agencies and grantees in a great deal of uncertainty. 
In September Professor Brown submitted a draft report which looks at 
emerging legal questions, including those raised by private enforce- 
ment litigation in the context of block grants. In 1984 Professor Brown 
will submit a final report that will examine more closely the implica- 
tions of this litigation, as well as other kinds of disputes, and will con- 
sider whether administrative procedures could be useful for channeling 
disputes to reduce the incidence of lawsuits. 
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Members focus on discussion at the Twenty-sixth Plenary Session. Top: Public 
Member Jane A. Matheson (left) and Government Member Neil R. Eisner. 
Bottom: Senior Fellow Kenneth Gulp Davis (left) and Government Member 
Michel Levant. 



Procedural Questions Raised by the Debt Collection Act of 1982 

Consultant: Ann Steinberg, Esq. 

The Debt Collection Act of 1982 gives agencies new authority to assess 
interest on debts owed to the government, use administrative offset 
processes, and avail themselves of the services of collection agencies 
and credit bureaus. This project is intended to survey major legal and 
procedural questions raised by the Act. Significant issues are: the kinds 
of procedural protections that should be provided agency employees, 
grant recipients, and others before offset can be made; the practical 
effect of the Act's exemption for state and local governments; the point 
at which interest should begin to accrue during an administrative 
appeal; the extent of agencies' non-statutory— i.e., common law— rights 
to assess interest and make offsets; and the manner in which offsets 
involving more than one agency should be handled. Ms. Steinberg, 
assisted by Jacqueline Leifer, Esq., has been interviewing agency 
representives and other interested people, and met with the committee 
several times during 1983. An outline of major issues is expected in 
February 1984, to be followed by a report looking more intensively at 
areas of particular interest to committee members. 
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COMMITTEE ON GOVERNMENTAL PROCESSES 


This connmittee examines the wide range of techniques used by 
agencies in carrying out federal programs. The committee is 
concerned with problems in the structuring and management of 
institutional decisionmaking, including methods for developing, 
refining, and evaluating relevant information, and eliminating 
sources of delay in administrative proceedings. 
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COMMITTEE PROJECTS IN 1983 



Federal Agency Inspections for Regulatory Violations 

Consultant: Professor jack M. /Cress 

This study will address procedural implications of court decisions 
subjecting some agencies to a warrant requirement prior to under- 
taking administrative inspections. Professor Kress will also look at the 
use of aerial surveillance techniques and the use of private contractors 
to perform inspections. 
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Procedures for Product Recalls 

Consultant: Professor Teresa M. Schwartz 

Professor Schwartz has studied the use of product recalls as a 
regulatory or enforcement technique. Although at least eight federal 
agencies are involved in product recalls, Professor Schwartz has 
focused on the three major ones: National Highway Traffic Safety 
Administration, Food and Drug Administration, and Consumer Product 
Safety Commission. Professor Schwartz submitted her report to the 
committee in December 1983. The committee will consider proposing 
recommendations based on Professor Schwartz's study. 

Use of the Freedom of information Act for Discovery Purposes 

Consultant: Professor Edward A. Tomlinson 

The purpose of this study was to determine whether the existence of 
two distinct mechanisms for obtaining information from the govern- 
ment—discovery techniques and Freedom of Information Act requests, 
both available to persons litigating with the government— has caused 
unnecessary burdens on government agencies. Professor Tomlinson's 
research included interviews with agency staff and with lawyers in 
private practice. At its December 1983 plenary session, the Conference 
adopted Recommendation 83-4, based in part on Professor 
Tomlinson's research. The Conference recognized that use of the FOIA 
for discovery purposes may disadvantage the government's position in 
litigation by surprising government counsel at trial or administrative 
hearing, or by placing an undue burden on counsel prior to trial or 
hearing through duplicative requests. The Conference recommended 
that Congress amend the FOIA to require a party in litigation with the 
government to notify counsel for the government promptly of any 
FOIA requests filed on the party's behalf for the purpose of obtaining 
information for use in the litigation. The Conference also recom- 
mended that courts and agencies be empowered to preclude a party 
from offering in a proceeding any agency records obtained through the 
FOIA if the party has not complied with the notice requirement. 
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COMMITTEE ON JUDICIAL REVIEW 


The responsibility of this 


committee is to examine provisions 


concerning judicial review of administrative action, and those 


aspects of administrative 


proced 


ure that have particular effects on 


the availability or effectiveness of judicial review. 
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COMMITTEE PROJECTS IN 1983 



The Certification Requirement in the Contract Disputes Act 

Consultant: Thonnas J. Madden, Esq. 

Mr. Madden reviewed case law under the Contract Disputes Act and 
identified difficulties arising from the requirement that claims over 
$50,000 be certified before they are decided by contracting officers. In 
particular, the courts' readings of the certification requirement as 
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jurisdicational have resulted In some significant and unnecessary delays 
in the processing of claims. The result of this project became Recom- 
mendation 83-1, adopted at the June 1983 plenary session. 

Disclosure of Business Information to Attorneys in International 
Trade Cases 

Consultant: Professor Robert A. Anthony 

Section 777 of the Trade Agreements Act of 1979, 19 USC 1677f, spells 
out procedures by which the U.S. International Trade Commission 
may disclose confidential information obtained in an investigation of 
import practices to other parties under a protective order. There is a 
suspicion that this protection may not be sufficient and that potential 
disclosure may thus discourage the voluntary submission of informa- 
tion to the Commission. Professor Anthony is studying how these pro- 
cedures are working. He submitted a detailed outline in June 1983 and 
has obtained questionnaire responses from members of the inter- 
national trade bar and from other agencies on their experiences with 
protective orders. Professor Anthony's draft report will be ready in 
early 1984, and the project is tentatively scheduled for consideration at 
the December 1984 plenary session. 

Negotiating Voluntary Cleanups Under Superfund 

Consultant: Professor Frederick R. Anderson 

In July 1983 the Conference asked Professor Anderson to provide a 
narrative outline of the administrative and procedural issues associated 
with the Environmental Protection Agency's administration of the 
''Superfund'' program and related laws. Professor Anderson submitted 
an 81 -page report analyzing the legislation and EPA's enforcement 
strategy, and proposing a research project designed to generate ''a 
more acceptable negotiated voluntary cleanup process." Professor 
Anderson briefed the committee in December, and intends to present 
a final report and recommendations for the June 1984 plenary session. 

Optimal Precision of Agency Standards 

Consultant: Professor Colin Diver 

Professor Diver undertook nine case studies of agency policymaking 
activities and identified criteria for determining when agencies should 
and shouldn't articulate their standards with clarity and precision. He 
recommended consideration of four factors: the importance of 
promoting voluntary compliance, the cost of applying the standards, 
rulemaking costs, and the cost of misapplication of an over- or under- 
inclusive standard. As a result of the study the Conference adopted at 
the June 1983 plenary session the "Statement on Guidelines for 
Choosing the Appropriate Level of Agency Policy Articulation." 
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Re-examination of the Scope of Judicial Review of Agency Actions 

Consultant: Professor Christopher Osakwe 

The case law relating to the scope of judicial review of agency action 
is confusing. Judicial opinions waste inordinate space trying to spell 
out the meaning of the formulas listed in section 706 of the Adminis- 
trative Procedure Act, but there appears to be considerable overlap 
between the "arbitrary or capricious" test and the "substantial 
evidence" test. Professor Osakwe, an expert in comparative law, was 
asked to take a fresh look at the situation. This project is targeted for 
plenary consideration in 1984. 
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COMMITTEE ON REGULATION 

This committee is concerned with procedural problems 
associated with the administrative control of private economic 
activity. It examines techniques for assessing regulatory costs and 
benefits, procedural aspects of deregulation, and methods for 
resolving conflicts between economic, safety, environmental, and 
other values. The primary assignments of this committee are to 
identify opportunities for increased efficiency and fairness 
through collaborative efforts by agencies with overlapping or 
related missions; to work for removal of statutory, procedural, 
and other barriers to such coordination; and, in particular, to 
propose procedures for eliminating duplication of effort and 
inconsistencies in regulatory requirements. 
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COMMITTEE PROJECTS IN 1983 



Development of a Framework for identifying and Coordinating 
Alternatives to Regulation 

Consultant: Philip /. Harter, Esq. 

Mr. Harter, assisted by economist George C. Eads, will develop a 
framework to coordinate various alternatives to federal regulation, 
including voluntary standards, product liability law, insurance, state- 
imposed product standards, and product recalls. In December the 
committee reviewed a preliminary outline of the project prepared by 
Messrs. Harter and Eads, and provided the consultant with suggestions 
for further analysis. 

Exceptions Processes 

Consultant: Professor Peter H. Schuck 

In December the Conference adopted the "Statement on Agency Use 
of an Exceptions Process to Formulate Policy." The statement, as 
proposed by the committee, was the culmination of Professor Schuck's 
3-year study of the operations of the Office of Hearings and Appeals at 
the Department of Energy. In the statement, the Conference formulates 
seven "lessons" to be learned from the DOE experience, cautioning in 
particular against the formulation of policy through excessive reliance 
on an exceptions process when policymaking through rulemaking 
would be more appropriate. 

Non-lawyer Representation of Participants in Agency Proceedings 

Consultant: Professor Jonathan Rose 

Few agencies' rules of practice address the issue of whether non- 
attorney experts can act in a representational role during agency 
proceedings. Professor Rose has submitted a preliminary report that 
consists mostly of a review of the literature on the subject. Professor 
Rose's final report, to be submitted early in 1984, will include the 
results of interviews and agency questionnaires circulated in 1983. 

Relationship between Regulatory Relief and the Need for Federal 
Preemption of Certain Regulatory Areas to Avoid Uneven State 
Regulation 

A number of industries have attempted to obtain relief from uneven 
state regulation by seeking preemptive federal regulation. This study, of 
special interest to Office of Management and Budget's Office of Infor- 
mation and Regulatory Affairs, will explore the standards and con- 
siderations appropriate for preemption decisions. At the close of 1983, 
the committee was searching for a consultant to undertake the project. 
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At the Twenty-seventh Plenary session. 




Siting of Large Scale Energy Development Projects 

Consultant: Professor Gregory L Ogden 

The approval of large-scale energy development projects— pipeline 
terminals, oil refineries, nuclear power plants, synthetic fuel plants, 
etc.— typically involves complex and overlapping regulatory issues and 
jurisdictions. Doubts about whether the single-interest agency model is 
capable of handling these issues have led to proposals for ''super 
agencies" such as the recently proposed Energy Mobilization Board. 
Professor Ogden has examined the abandoned Sohio pipeline terminal 
proceeding and has proposed solutions to problems perceived 
regarding the single-interest agency model. Professor Ogden investi- 
gated both voluntary and mandatory processes used throughout the 
nation in his study, and has submitted his final report in draft form. 
The Conference is working closely on this project with the Advisory 
Commission on Intergovernmental Relations. ACIR will take an active 
role in reviewing and commenting on the consultant's report and any 
proposed recommendations. 
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COMMITTEE ON RULEMAKING 


This committee considers the form and adequacy of procedures 
employed by agencies in issuing rules and regulations, with 
particular emphasis on the advantages and disadvantages of 
various procedural concepts and innovations, and on methods by 
which the views of affected individuals, businesses, and other 
interested persons can be effectively presented and considered in 
the rulemaking process. 
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COMMITTEE PROJECTS IN 1983 



Agency Implementation of the ''Regulatory Impact Analysis^' 
Requirement in Rulemaking 

Consultant: Professor Thomas O. McCarity 

Federal agencies have been conducting regulatory impact analyses 
under several executive orders for the past six years. The pending 
regulatory reform bill would make this a statutory requirement for all 
major rules. Although there is widespread consensus that such 
analyses can be useful, this study will undertake to see how well 
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agencies have been integrating this requirement into their rulemaking 
processes and what needs to be changed. Professor McGarity met with 
the committee twice during 1983 to discuss his outline and research 
findings. A final report and proposed recommendations are expected 
by mid-1984, with committee action to follow. 

Agency Procedures for the Repeal of Rules 

Consultant: Professor Stephen G. Wood 

Agencies have begun systematically to review existing regulations with 
an eye to modifying or repealing them. Some agencies promulgated 
the existing rules under ''hybrid rulemaking statutes/' requiring 
procedures beyond the notice-and-comment minima in section 553 of 
the Administrative Procedure Act. Professor Wood was asked to survey 
the statutes and case law, and to interview agency officials to deter- 
mine whether the law in this area should be modified. He submitted 
his report in late 1982. The committee considered the issues at two 
meetings in 1983 and decided not to propose recommendations in this 
area. 



Congresional Oversight of Agency Rulemaking: Options after Chadha 

Consultant: Professor L. Harold Levinson 

Following the Supreme Court's decisions invalidating existing legislative 
vetoes, Professor Levinson reviewed the options remaining for congres- 
sional and executive review of agency rules. Professor Levinson sur- 
veyed the proposals made by commentators and in proposed legisla- 
tion, drawing upon state experience with the various procedures. 
Professor Levinson's report served as the foundation for Assembly 
debate on this issue in December 1983. The transcript of the Con- 
ference debate will be published in 1984. 

The "Good Cause" Exemption from APA Rulemaking Requirements 

Consultant: Professor Ellen R. Jordan 

This project was a study of judicial decisions involving agency use of 
the Administrative Procedure Act provision allowing agencies to 
dispense with notice and comment procedures if those procedures are 
"impracticable, unnecessary, or contrary to the public interest." In 
June 1983, the Conference adopted Recommendation 83-2: The 
"Good Cause" Exemption from APA Rulemaking Requirements. 

Immigration Adjudication Procedures 

Consultant: Dean Paul R, Verkuil 

As an exception to its usual focus on rulemaking issues, the committee 
will soon meet to consider a report submitted by Dean Verkuil on the 
procedures used in various types of immigration adjudications by the 
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Immigration and Naturalization Service. The study will address the 
subject by following the format used in Dean VerkuiTs earlier report, 
''A Study of Informal Adjudication Procedures/' 43 U. Chi. L. Rev. 739 
(1976), prepared for the Conference. 

Rulemaking as an Organizational Process 

Consultant: Fred Emery 

Conference studies of rulemaking normally focus on the procedure by 
which an agency deals with the outside world. For example, must an 
agency allow notice and comment, rebuttal opportunities, an oral 
hearing, cross-examination? This project takes a different approach by 
focusing on characteristics of the internal agency process to determine 
whether dysfunction occurs. Rulemakings at four agencies— Environ- 
mental Protection Agency, Federal Aviation Administration, Social 
Security Administration, U.S. Department of Agriculture— were selected 
for analysis. The draft final report by Mr. Emery has been received and 
reviewed by the Committee which urged that the report be given wide 
circulation. The Committee concluded that although the report is 
useful, it does not provide the basis for generalized Conference 
recommendations. In July 1983, Conference staff asked Dr, Virginia 
Schein, an organizational psychologist, to examine the report to 
suggest possible generalized approaches. The staff is now reviewing 
Dr. Schein's report. No specific activity is planned for this project in 
1984, but the area is one of continuing interest to the Conference. 
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SPECIAL COMMITTEE ON UNIFORM FEDERAL AGENCY 
RULES OF PROCEDURE 

Chairman 

J. F. Greene, Liaison Representative, 
Environmental Protection Agency 

Members 

C. Jonathan Benner, Federal Maritime Commission 
Neil R. Eisner, Department of Transportation 
Ronald E. Robertson, Public Member 
T. Timothy Ryan, Public Member 
Loren A. Smith, ACUS Chairman 
James E. Wesner, Senior Fellow 

Staff Liaison 

Jeffrey S. Lubbers 



The Conference established this special committee to study the 
feasibility and practicality of developing uniform federal agency rules 
of procedure. Conference Chairman Smith asked the members of this 
specialized committee to serve on an experimental ad hoc basis. The 
committee's focal point has been a set of rules (48 FR 32539) 
developed by the Department of Labor for administrative hearings 
before its Office of Administrative Law Judges. These rules now cover 
proceedings under 60 or more disparate statutes administered by the 
Department. They were developed after extensive consideration of 
other agencies' rules. This committee solicited comments from 
agencies that conduct formal adjudications, asking them to examine 
the Department of Labor's rules to see whether, or to what extent, the 
rules would be usable in their proceedings. These agencies were asked 
to comment on each of the 59 subparts of the rules. If a subpart was 
inappropriate for the agencies' purposes, they were asked to state 
why. The agencies were also asked to elaborate if they felt the rules 
lacked a necessary provision for a particular proceeding. 
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ACTIVITIES OF THE CHAIRMAN'S 

OFFICE 



BUDGET AND STAFF 



The Conference's budget for fiscal year 1983, which ended on 
September 30, 1983, was $1,159,000. For fiscal year 1984, the 
Conference was given $1,100,000 in the continuing resolution enacted 
in December 1983, and had pending at the end of the year a supple- 
mental request for an additional $23,000 for fiscal year 1984. The staff 
of the Office of the Chairman during the year consisted of 19 persons, 
of whom 15 were full-time permanent employees. As in recent years, 
the Conference has conducted most of its research by using the 
services of outside academic or professional consultants. The Office of 
Management and Budget has recommended an increase in funding for 
the Conference for fiscal year 1985, commencing on October 1, 1984, 
to a level of $1,468,000. Congress will be receiving and acting on this 
request in the spring and summer of 1984. 

The Conference's authorized budget levels are $2,300,000 per year 
for fiscal years 1983 through 1986. Appropriations during this period 
have remained well below the authorized ceilings. 

ADVICE AND ASSISTANCE TO AGENCIES 

Furnishing advice and assistance on problems of administrative 
procedure to the agencies is a significant function of the staff of the 
Office of the Chairman. The Administrative Conference Act specifically 
contemplates a role for the Conference in assisting the agencies— and 
\n arranging for the interchange of information among them— on pro- 
cedural matters. 

Because of the Conference's perspective over the broad range of 
agencies and their administrative programs, the consultative capacity of 
its staff is a unique resource. The Office of the Chairman continued to 
perform its advisory and consultative functions during 1983, 
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responding to numerous requests from agencies for guidance on pro- 
cedural issues. Some of the items receiving staff assistance during the 
year are as follows. 

In March 1983 General Counsel Richard K. Berg participated in a 
two-day seminar sponsored by the Department of Transportation on 
future administration of the international aviation program of the Civil 
Aeronautics Board. Mr. Berg presented a paper entitled ''Insulating of 
Decision-Making at the Department of Transportation/' which dis- 
cussed how the decisionmaking process with respect to international 
air route awards might be structured if the process is transferred to 
DOT from CAB in 1985. 

The Federal Aviation Administration, in 1983, created an advisory 
committee for the purpose of negotiating a proposed rule on flight and 
duty time requirements for flight crew members. The FAA and the 
advisory committee have been following, in general, the course recom- 
mended by the Administrative Conference in Recommendation 82-4. 
Senior Staff Attorney Michael W. Bowers submitted comments on the 
FAA's notice of intent to form an advisory committee. Staff Attorney 
David M. Pritzker assisted the Office of the General Counsel of DOT in 
drafting the notice. The Conference is following closely the progress of 
this proceeding, as well as efforts to use regulatory negotiation at the 
Environmental Protection Agency and the Occupational Safety and 
Health Administration. 

Mr. Pritzker was an invited participant in the seminar conducted 
by the Office of Technology Assessment on safety standards for trans- 
portation of liquid natural gas. He also submitted comments on an 
OTA draft report on the procedures used to develop these standards. 

During 1983, the Federal Judicial Center conducted a study com- 
paring the traditional stenographic method with the accuracy, time- 
liness, costs, and ease of using audio recording of district court pro- 
ceedings. Research Director Jeffrey S. Lubbers sent a summary of this 
study to all chief administrative law judges. 

The Administrative Conference has long urged that administrative 
agencies be given the authority to impose civil money penalties them- 
selves without subjecting agency determinations to de novo judicial 
review. The Conference has also urged that agencies with civil penalty 
authority pay more attention to standards for determining the penalty 
amount and to informal procedures for initially assessing penalties and 
for handling requests for mitigation of penalties. With this preface in 
mind, Mr, Lubbers commented on the proposed rules (47 FR 58309) of 
the Department of Health and Human Services to implement the 
Department's new statutory authority to impose administrative civil 
money penalties for false claims in the Medicare, Medicaid, and 
Maternal and Child Health Services Block Grant program. 

Mr. Lubbers also participated in the Symposium on Science and 
the Rules of Evidence sponsored by the National Conference of 
Lawyers and Scientists which is a joint organization of the American 
Bar Association and the American Association for the Advancement of 
Science. The content of this symposium is published at 99 FRD 188 
(1983). 
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Hearings on H.R. 3084 before the Subcommittee on Administrative Law and 
Governmental Relations, House Committee on the Judiciary (October 5, 1983). 
H.R. 3084 would implement Conference Recommendation 80-5, calling for the 
elimination of the "Race to the Courthouse." Top (left to right): Representative 
Frederick C. Boucher; Janet S. Potts, Assistant Counsel; William P. Shattuck, 
Counsel; Subcommittee Chairman Sam B. Hall, Jr.; Ranking Minority Member 
Thomas N. Kindness; and David L. Karmol, Minority Associate Counsel. Bottom 
(left to right): ACUS officers General Counsel Richard K. Berg, Chairman Loren 
A. Smith, and Executive Director Stephen L. Babcock. 
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During 1983, Messrs. Pritzker and Lubbers commented on a style 
manual published by the National Labor Relations Board which was 
compiled to help in eliminating legalese in legal writing while achieving 
a shortened, standardized method of case-name citation using 
"running heads/' 

In December 1983 Senior Staff Attorney Michael W. Bowers 
reviewed the Navajo & Hopi Indian Relocation Commission's pro- 
cedures for deciding tribe members' claims ior relocation assistance 
and applications for life estate leases. 

ADVICE AND ASSISTANCE ON LEGISLATION 

The legislative activities of the Office of the Chairman included the 
preparation and submission of testimony of a wide variety of subjects, 
as can be seen from the following list. 

Legislative Testimony in 1983 

1. April 14 S. 919, reauthorization of the Equal Access to Justice Act, 

Senate Judiciary Committee 

2. May 26 Title XIII of S. 829, which would amend the Federal Tort 

Claims Act to implement Conference Recommendation 
82-6, Senate judiciary Committee 

3. June 22 Procedural aspects of legislation regarding the health 

effects of Agent Orange, House Veterans Affairs 
Committee 

4. June 23 S. 1275, ALJ corps legislation. Senate Judiciary 

Committee 

5. July 26 Judicial review of veterans' claims. House Veterans Affairs 

Committee 

6. Sept. 21 S. 1080, omnibus regulatory reform legislation. Senate 

Judiciary Committee 

7. Oct. 5 H. R. 3084, a bill to eliminate the "race to the 

courthouse" (Recommendation 80-5), House Judiciary 
Committee 

The Office also continued to provide comments and to consult 
informally with the Office of Management and Budget and with con- 
gressional staff on the procedural aspects of other proposed legislation. 

CLEARINGHOUSE ACTIVITIES 

One of the statutory missions of the Administrative Conference is to 
"arrange for interchange among administrative agencies of information 
potentially useful in improving administrative procedure." 5 USC 
574(2). During the year Chairman Smith oversaw the continued 
activities of the Council of Independent Regulatory Agencies, 
established by the President in 1982, and the creation of another 
interagency organization, the Agency Management Information Group. 
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Members and guests at the reception for the Twenty-sixth Plenary Session. Top 
(left to right): Council Member T. Timothy Ryan, Jr.; Edwin Meese III, 
Counsellor to the President; and Loren A. Smith, ACUS Chairman. Center: 
Edwin Messe III, Counsellor to the President (left) and Public Member Harris 
Weinstein. Bottom (left to right): American Bar Association President Morris 
Harrell; Chief Justice Warren E. Burger, and Mrs. Burger. 



Chairman Smith was active during the year as a member of two of the 
President's Cabinet Councils: the Cabinet Council on Legal Policy, and 
the Cabinet Council on Management and Administration. The Office of 
the Chairman has also held a series of regulatory colloquia for 
government officials. 

CIRA 

The Council of Independent Regulatory Agencies (CIRA) is an informal 
organization composed of the chairmen of the fourteen major 
independent regulatory boards and commissions. At its monthly 
meetings agency chairmen exchange ideas concerning governmental 
and regulatory issues and problems, and discuss issues with key 
members of the executive branch, academics, senators and 
congressmen, former agency chairmen, and other prominent persons. 
The first CIRA meeting was held at the White House on April 16, 1982, 
with President Reagan. At the end of 1983 agency chairmen comprising 
the membership of this organization were: 

Loren A. Smith, CIRA Chairman Administrative Conference 

Dan McKinnon Civil Aeronautics Board 

Susan Meredith Phillips Commodity Futures Trading Commission 

Nancy Harvey Steorts Consumer Product Safety Commission 
Clarence Thomas Equal Employment Opportunity Commission 

Mark S. Fowler Federal Communications Commission 

Raymond J. O'Connor Federal Energy Regulatory Commission 

Edwin J. Gray Federal Home Loan Bank Board 

Alan F. Green, Jr. Federal Maritime Commission 

Paul A. Volcker Federal Reserve System 

James C. Miller III Federal Trade Commission 

Reese H. Taylor, Jr, Interstate Commerce Commission 

Donald L. Dotson National Labor Relations Board 

NunzioJ. Palladino, Jr. Nuclear Regulatory Commission 

John S. R. Shad Securities and Exchange Commission 

During the year, CIRA meetings— held on an average of once 
monthly— alternated between informal breakfast meetings at the White 
House and meetings featuring a particular subject, the latter usually 
also featuring a guest speaker. Speakers during the year included 
Counsellor to the President Edwin Meese III, and Presidential Person- 
nel head John S. Herrington. Executive Director Stephen L. Babcock 
serves as secretary to this group. 

Cabinet Council Membership 

During the year Chairman Smith continued his activities as a member 
of two of the President's Cabinet Councils: the Cabinet Council on Legal 
Policy and the Cabinet Council on Management and Administration. 
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The Cabinet Council on Legal Policy, headed by the President and 
chaired pro-tern by Attorney General William French Smith, is the 
focal point for decisions on legal questions of government-wide impor- 
tance. In addition to the President, the Attorney General, and Confer- 
ence Chairman Loren A. Smith, membership in this Cabinet Council 
includes the Vice President; the Secretaries of Commerce, Interior, 
Labor, State, Transportation, and Treasury; the Counsellor to the 
President; and the Director of the Office of Management and Budget. 

The Cabinet Council on Management and Administration, also 
headed by the President, is chaired pro-tem by Counsellor to the 
President Edwin Meese III. Its other members are the Vice President; 
the Secretaries of Agriculture, Commerce, Defense, Education, Energy, 
Health and Human Services, Transportation, and Treasury; the 
Administrators of the General Services Administration and Veterans 
Administraton; the Directors of the Office of Management and Budget 
and the Office of Personnel Management; and the Chairman of the 
Administrative Conference. The Cabinet Council on Management and 
Administration deals with government-wide questions involving person- 
nel, space utilization, financial management, governmental organiza- 
tion and structure, and other general management issues. Executive 
Director Babcock is a member of the Council's Executive Secretariat, 
which meets two to three times each month to discuss matters to be 
placed on the Council's agenda. 

In the fall of 1983 Chairman Smith was asked to head a task 
team— composed of staff from member departments and agencies of 
the Cabinet Council on Management and Administration— to review 
systems in place in the various departments and agencies to control 
the use of consultant services. At year's end this group, whose day-to- 
day affairs were led by Executive Director Babcock, was In the process 
of preparing a report for the Cabinet Council. Staff Attorney David M. 
Pritzker assisted with this work, and especially valuable assistance was 
also given by task team member Sandra M. Solowiej, on detail from 
the Department of Labor. 

AMIG 

In connection with his membership on the Cabinet Council on 
Management and Administration, Chairman Smith established in 1983 
another interagency organization called the Agency Management 
Information Group. In part, this action was in response to the fact that, 
while the cabinet departments and central management agencies can 
participate in Presidential management initiatives through the Cabinet 
Council, there was no organized way in which the other 60-odd 
executive branch entities, most of them much smaller than the cabinet 
departments, could play a part in these activities. In addition, Chair- 
man Smith hoped that AMIG would provide a forum for the exchange 
of information on management problems and issues among the mem- 
ber agencies. Since a group of this large size cannot easily act as a 
planning unit, a steering committee— consisting of the heads or 
principal management officers of a respresentative group of agencies of 
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Members and guests at the reception for the Twenty-sixth Plenary Session. 
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Top (left to right): Loren A. Smith, ACUS Chairman; Robinson O. Everett, Chief 
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Mrs. William F. Harvey; Public Member William F. Harvey; Lea Anne 
Bernstein, Assistant to the President of the Legal Services Corporation; Public 
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differing types and sizes— was created. The steering committee's 
members are, in addition to the Conference, the following agencies: 
the Advisory Commission on Intergovernmental Relations, the Agency 
for International Development, the Equal Employment Opportunity 
Commission, the Federal Energy Regulatory Commission, the Federal 
Mine Safety and Health Review Commission, the Merit Systems Protec- 
tion Board, the National Aeronautics and Space Administration, the 
National Transportation Safety Board, the Pension Benefit Guaranty 
Corporation, the Postal Rate Commission, and the Selective Service 
System. A number of more specialized committees also have been 
organized, including a small agencies committee, a government cor- 
porations committee, a travel management committee, and a Senior 
Executive Service issues committee. 

AMIG has sponsored a number of briefings, including one on the 
operations of the Cabinet Council on Management and Administration 
by Counsellor to the President Edwin Meese III and Assistant to the 
President Dr. Ralph Bledsoe, another on Reform '88 by OMB Deputy 
Director Joseph R. Wright, Jr., and a third on procurement reforms by 
Office of Federal Procurement Policy Director Donald E. Sowle. 

Regulatory Colloquia 

In 1982 the Office of the Chairman began sponsoring an interagency 
"Colloquium on Regulatory Design in Theory and Practice" in which 
speakers from the academic and research communities share their 
ideas on regulatory reform with lawyers, economists, and policy 
analysts from a wide variety of federal agencies. The series is run by 
Conference consultant Dr. Harold I. Sharlin, and is supported by 
financial contributions from the Federal Trade Commission, the 
National Science Foundation, the Nuclear Regulatory Commission, the 
Postal Rate Commission, and the Departments of Agriculture, Health 
and Human Services, and Transportation. 

Speakers and their topics at sessions held in 1983 were: 

Eugene Bardach (University of California-Berkeley) 

Self-Regulation and Regulatory Paperwork 
Peter Barton Hutt (Covington and Burling) 

How Governments Have Managed Risk: An Historical Perspective 
Alfred Kahn (Cornell University) 

Economic Deregulation of Airlines and Communications 
I. Dicksen Kirschten (National Journal) 

The Reagan View of Regulation: A Reporter's Perspective 
William Lowrance (Rockefeller University) 

Social Decisions About Health and Environmental Regulation 
Thomas O. McCarity (University of Texas) 

Four Dimensions of Health and Environmental Regulation 
Graham Molitor (American University) 

Predicting Government Regulation 
Alan B. Morrison (Public Citizen Litigation Group) and Charles 
Pashayan, jr. (Congressman, 17th District of California) 

Where Do We Go From Here: the Legislative Veto Issue 
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Paul R. Portney (Resourses for the Furture) 

Jobs and Regulations 
Teresa M. Schwartz (George Washington University National Law 
Center) and Nancy L. Buc (Weil, Gotshal and Manges) connnnentator 

Product Recalls: A Remedy in Need of Repair; 
Patricia M. Wald (Judge, U.S. Court of Appeals, D.C. Circuit) 

Why We Reverse: An Analysis of Judicial Review of Agency 

Action in the D.C. Circuit's 1982-83 Term 

International Interchange 

The Office of the Chairman hosted visits during the year by a number 
of foreign visitors. These included Dr. George Yu-jen Kao, Speaker of 
the Taiwan Provincial Assembly; Mr. Ernest J. L. Tucker, Chairman of 
the Australian Administrative Review Council; and a party of Italian 
political figures headed by Sr. Nadin Tedeschi, Provincial Secretary for 
Milan of the Christian Democratic Party and a former member of the 
Italian Parliament. Research Director Jeffrey S. Lubbers also assisted 
visitors from the Canadian government working on regulatory reform 
issues in Canada. 

RESEARCH ACTIVmES 

Research Planning 

In accordance with the Assembly's 1980 Resolution on Research 
Planning, Research Director Jeffrey S. Lubbers prepared a research 
plan for 1984. The plan updated the roster of pending projects and 
list of potential research topics. The plan was discussed by the 
Assembly in December and was also presented to the Council for its 
evaluation at subsequent Council meetings. 

Research Projects Commissioned in 1983 

Negotiating Voluntary Cleanups under Superfund 

The Conference commissioned Professor Frederick R. Anderson of the 
University of Utah College of Law to prepare an issues paper con- 
cerning procedural issues under the "Superfund" program and related 
laws. He proposed that the Conference follow up on the approach 
taken in its regulatory negotiation recommendation (82-4) by trying to 
stimulate a more acceptable negotiated voluntary cleanup process. 
Professor Anderson has been conducting this study on an expedited 
basis. 

Agency Use of Non-ALj Hearing Officers 

The Conference has done much research on formal agency adjudica- 
tion, i.e., adjudication involving the use of specially hired and 
independent administrative law judges. However, many programs that 
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Fellowship shared at the reception for the Twenty-sixth Plenary Session. Top: 
Judge Jerry S. Williams, Senior Fellow, (left) and Chief Justice Warren E, Burger. 
Center: Loren A. Smith, ACUS Chairman, (left) and Council Member Edward C. 
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Jonathan C. Rose. 



require hearings are not required to utilize ALJs. This project, aided by 
a questionnaire sent to all adjudicating agencies, will catalog and study 
these programs. Professor Larry A. Bakken of Hamline University 
School of Law is conducting this study. 

Agency Handling of Monetary Claims 

Since Walter Gellhorn's pioneering work in the 1950's, little research 
has been done on processes for handling monetary claims against 
agencies. Professor George A. Bermann of the Columbia University 
School of Law was asked to focus on how agencies handle claims 
under the Federal Tort Claims Act, as well as under a few agency- 
specific ''meritorious claims" statutes. He has conducted detailed 
interviews at the Department of Justice and with claims officers at 
several other agencies about their review procedures, discovery 
mechanisms, documentation requirements, standards forjudging and 
adjusting claims, and reconsideration processes. Professor Bermann 
plans to consider problems involving statutory settlement ceilings and 
statutes of limitations. 

Private Enforcement Suit Provisions in Federal Regulatory Statutes 

Numerous regulatory statutes contain provisions allowing citizens the 
right to sue to enforce administrative rules or standards. These ''citizen 
suit" provisions have received little attention, but as agency 
enforcement policy becomes more oriented to voluntary compliance 
and as enforcement budgets shrink, these provisions take on added 
importance. Professor Barry B. Boyer of the Baldy Center for Law and 
Social Policy (S.U.N.Y. Buffalo) was asked to compile a preliminary 
catalog of the provisions for citizen suit and their use, along with some 
assessment of their impact on agencies. 

Alternatives to Trial-Type Adjudications Used by Federal Agencies 

Spurred by the Conference's Recommendation 82-4 on regulatory 
negotiation and the Conference's review of the Merit System 
Protection Board's arbitration experiment, the Conference asked Philip 
J. Harter, Esq., consultant on the regulatory negotiation project, to 
catalog and examine the potential of mediation, arbitration, 
negotiation, mini-trials, and other processes to help agencies reduce 
the delay and obstructions often found in trial-type cases. The study is 
supported by funds from the Department of justice. 

Re-examination of the Scope of judicial Review of Agency Action 

The case law relating to the scope of judicial review of agency action 
is confusing. Judicial opinions waste inordinate space trying to spell 
out the meaning of the formulas listed in section 706 of the 
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Members and guests mingle at the reception for the Twenty-seventh Plenary 
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Senior Fellow Frank M. Wozencraft, and Chief Justice Warren E. Burger. 
Bottom: Public Member Phyllis Schlafly (left) and Postal Rate Commission 
Secretary Charles L. Clapp. 



Administrative Procedure Act, but there appears to be considerable 
overlap between the "arbitrary or capricious" test and the "substantial 
evidence" test. The Conference asked Professor Christopher Osakwe 
of the Tulane University School of Law, an expert in connparative law, 
to take a fresh look at the situation. 

Product Recall Procedures 

Some agencies make frequent use of their authority to order recalls of 
tainted or defective products. Professor Teresa M. Schwartz of the 
George Washington University National Law Center is studying the 
experience of the Food and Drug Administration, the Consumer 
Product Safety Commission, and the National Highway Traffic Safety 
Administration. 

Allocation of Burden of Proof in the Permitting Process 

This project is primarily funded through an interagency transfer by the 
Environmental Protection Agency, which has several major permitting 
programs. The project plan, as worked out with consultant Robert E. 
Stein, Esq., and the EPA, calls for a study of permitting procedures at 
the EPA, the Food and Drug Administration, and another agency to be 
selected later. Burden of proof allocation will be examined so as to 
provide the EPA and other agencies with advice as to changes that 
might be sought in statutes and regulations to facilitate the permitting 
process. 

Procedural Questions Raised by the Debt Collection Act of 1982 

This project is intended to survey major legal and procedural questions 
raised by the Act, which gives agencies new authority to assess interest 
on debts owed to the government, use administrative offset processes, 
and employ the services of collection agencies and credit bureaus. 
Significant issues include the kinds of procedural protections that 
should be provided agency employees, grant recipients, and others 
before offset can be made; the practical effect of the Act's exemption 
for state and local governments; the point during an administrative 
appeal at which interest should begin to accrue; the extent of 
agencies' non-statutory— i.e., common law— rights to assess interest 
and make offsets; and the handling of offsets involving more than one 
agency. The preliminary survey is being done by Ann Steinberg, Esq., 
assisted by Jacqueline Leifer, Esq. 

Adjudication Procedures of the Immigration and Naturalization Service 

Various developments have made this a propitious time to study and 
evaluate the informal adjudication procedures of the INS. The asylum 
and extended voluntary departure procedures have recently received 
extensive judicial scrutiny, and the Supreme Court is expected 
presently to decide the constitutionality of exclusion procedures. 
Congress is currently considering changes in some of the procedures. 
The Conference asked Dean Paul R. Verkuil of the Tulane University 
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School of Law to examine selected significant INS procedures in a 
manner similar to his earlier study of Informal adjudication procedures, 
43 U. Chi. L. Rev. 739 (1976), prepared for the Conference. Dean 
VerkuiTs approach will be to isolate and evaluate— on a scale that 
measures procedural fairness, efficiency, and contribution to accurate 
decisions— the procedural "ingredients" in each informal decision 
function, and to decide whether each of the decisional processes 
passes constitutional muster. 

Unassigned Research Projects 

The following research projects are continuing under the guidance of 
the Office of the Chairman, and have not been assigned to any 
committee of the Conference. 

Statutory Inhibitions on the Use of Cost-Benefit Analysis 

The recent movement toward use of cost-benefit analysis in regulation 
has bumped up against various statutory provisions forbidding or 
limiting cost considerations in regulation. Professor Alfred S. Neely of 
the University of Missouri-Columbia, School of Law has undertaken a 
comprehensive statutory search to identify such provisions and, after 
consultation with the Office of the Chairman, has selected several 
provisions for analysis. 

Use of Declaratory Orders Under the Administrative Procedure Act 

Although 5 U.S.C. 544(e) provides for agency use of declaratory orders 
to terminate controversies, this technique is rarely used. The Con- 
ference has commissioned Professor Burnele V. Powell of the Univer- 
sity of North Carolina School of Law to help determine what, if any- 
thing, should be done to encourage greater use of declaratory orders. 

Operations of the British Council of Tribunals 

The activities of the British Council of Tribunals may provide lessons 
for ACUS on increasing the Conference's role in procedural reform 
and improving implementation of Conference recommendations. Pro- 
fessor John H. Reese of the University of Denver College of Law will 
undertake this study during a teaching sabbatical as visiting professor 
at the University of Edinburgh in 1983-84. 

Survey of State Administrative Procedure 

The Office of the Chairman has continued its study of state 
administrative law, directed by Professor L. Harold Levinson of the 
Vanderbilt University School of Law. Professor Levinson has narrowed 
the universe of state procedural innovations which may be appropriate 
for adoption and use in the reform of federal administrative law to five 
areas: (1) development of model rules of procedure, (2) scope of 
judicial review of agency action, (3) techniques of legislative oversight, 
(4) use of hearing officers, and (5) use of informal adjudication. 
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Active Research Projects (December 31, 1983) 
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Administrative law judge perfor- 
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Alternatives to federal regulation, 
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British Council of Tribunals, opera- 
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Citizen suit provisions in federal 

regulatory laws 
Cost-benefit analysis, statutory 

inhibitions on use of 
Debt Collection Act of 1982, 

procedural problems raised by 
Declaratory orders under the APA 
Delay, reduction through use of time 

limits 
Government in the Sunshine Act, 

assessment of 
Hearing officers, use of non-ALJs 
Immigration adjudication procedures 
Information disclosure, international 

trade cases 
Inspections for regulatory violations 
Judicial review of agency actions, 

re-examination of 
Licensing hearings, narrowing or 

avoiding 
Monetary claims, agency handling of 
Negotiating voluntary cleanups 

under Superfund 
Permitting process, allocation of 

burden of proof in 
Preemption of state regulation by the 

federal government 
Product recall procedures 
Regulatory analysis requirement 
Representation by non-lawyers in 

agency proceedings 
Rulemaking as an organizational 

process 
Siting of large-scale development 

projects 
State administrative law, innovations 

for federal use 
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PUBLICATIONS OF THE ADMINISTRATIVE CONFERENCE 

The Administrative Conference Act provides for publication by the 
Conference of reports directed toward evaluating and improving 
administrative procedure. The Office of the Chairman publishes the 
officially adopted recommendations and statements of the Assembly, 
along v^ith any accompanying research reports, as v^ell as other reports 
and documents that the Chairman believes will further the purposes of 
the Act. 

Continuing Publications 

Recommendations and Reports 

The four volume series entitled Recommendations and Reports of the 
Administrative Conference of the United States contains texts of the 
recommendations and statements adopted by the Assembly between 
January 8, 1968, and December 31, 1977. These volumes also contain 
related research reports. Since 1978 these materials have been 
published in annual volumes under the title Adm/n/strat/Ve Conference 
of the United States: Recommendations and Reports. 

1983 Publications 

Guide to Federal Agency Rulemaking 

In 1983 the Office of the Chairman published A Guide to Federal 
Agency Rulemaking. The Guide combines practical information and 
suggestions with discussion of the many procedural requirements that 
now apply to rulemaking by federal agencies. In nine chapters and 250 
pages, the Guide discusses: development of the rulemaking process; 
procedural requirements that may apply to a particular rulemaking, 
including requirements of the Regulatory Flexibility Act, the Paperwork 
Reduction Act, and Executive Order 12291; agency processes prior to 
publication of a notice of rulemaking; development of the rulemaking 
record; ex parte communications in rulemaking; agency processes for 
making the final decision; and judicial review. 

The Guide may be purchased from the Superintendent of 
Documents, U.S. Government Printing Office, Washington, D.C., for 
$5.50 (stock no. 052-003-00923-4). 

SPECIAL ACTIVITIES 

Equal Access to justice Act 

The Equal Access to Justice Act provides that certain parties who 
prevail over the government in administrative or court proceedings are 
entitled to an award of attorneys' fees and expenses unless the govern- 
ment can demonstrate that its position in the action was substantially 
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justified. The Act, which took effect on October 1, 1981, gave the 
Chairman of the Administrative Conference important consultative and 
reporting responsibilities. The Office's efforts in 1983 were handled by 
Executive Director Stephen L. Babcock and Staff Attorney Mary 
Candace Fowler. 

There were two major areas of staff activity in 1983 on EAJA: 
preparing the annual report, and providing legislative assistance on a 
proposed extension of the EAJA. The second annual report on agency 
proceedings under the Act, covering fiscal year 1983, was issued in 
December 1983. The report includes data on adjudications handled by 
agencies and on the applications for awards received and disposed of 
in administrative proceedings during the Act's second year. The report 
reveals that the level of agency activity under the Act remained low, 
with a total of eighty-eight applications for awards received by thirteen 
agencies. Fifty-three applications were denied and eight were granted. 
These were the first awards made in administrative proceedings under 
the Act; they include one made by the National Transportation Safety 
Board against the Federal Aviation Administration and seven against 
the Labor Department (five at the Department and two at the Occupa- 
tional Safety and Health Review Commission). Several of the Labor 
Department awards were settlements. The total of the eight awards 
was about $36,000. 

The Equal Access to Justice Act currently is scheduled to expire on 
September 30, 1984. S. 919, introduced by Senators Domenici, 
DeConcini, and Crassley, would remove the sunset provision from the 
Act and make certain other changes. Conference Chairman Smith 
testified on S. 919 before the Subcommittee on Administrative Practice 
and Procedure of the Senate Judiciary Committee on April 14, 1983. 
Through the balance of 1983 the Conference staff provided assistance 
as requested to subcommittee staff working on revisions to the bill, 
and this activity will be continuing in 1984. 

MSPB's Alternative Dispute Resolution System 

In 1982, the Office of the Chairman agreed to assist the Merit Systems 
Protection Board to implement an experimental system for expedited 
resolution of certain disputes. The system, mandated by the Civil 
Service Reform Act of 1978, was instituted on an 18-month trial basis 
in five of the MSPB's eleven regional offices during 1983. It is intended 
to afford a means for handling simple, non-precedential cases that is 
quicker and less formal than the MSPB's existing procedures. 

The 1982 agreement between the two agencies called for the 
Conference to provide outreach, training, and evaluation assistance on 
the alternative dispute resolution program. Consultant Philip J. Harter 
reviewed and made suggestions regarding the MSPB's draft proposal in 
late 1982. The staff of the Office of the Chairman continued to work 
with additional consultants and MSPB representatives in 1983. The 
Conference's training consultants put on a two-day course in March 
1983 for over 30 participating MSPB employees, with sessions covering 
the presiding official's role, decision writing, effective mediation 
techniques, and detailed study of the new expedited procedures. 
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The Conference contracted with the George Washington Univer- 
sity and Dr. Arvil V. Adams, Director of the University's Public Policy 
Program for services in assessing the impact of the pilot project. The 
staff of the Office of the Chairman spent several months working 
closely with Dr. Adams and assistant Jose Figueroa-Rivera to familiarize 
them with the MSPB's goals, personnel, and structure, and to develop a 
workable, cost-effective evaluation plan. The staff also helped conduct 
a number of interviews with representatives of groups interested in the 
MSPB's experiment, and drafted portions of the evaluation report 
dealing with the project's legislative background, development, and 
procedures to be used. 

By late summer, the MSPB's experimental process, and Dr. Adams' 
evaluation work, were well underway. The Conference anticipates that 
Dr. Adams will deliver his draft report by the end of 1984. 
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Members and guests at the reception for the Twenty-sixth Plenary Session. Top 
Justice Byron R. White (left) and Senior Fellow Frank M. Wozencraft. Center: 
Edwin Meese III, Counsellor to the President (left) and Malcoinn Baldrige, 
Secretary of Commerce. Bottom: Government Member Jonathan C. Rose (left) 
and John S. R. Shad, Chairman, Securities and Exchange Commission. 



BYLAWS OF THE 
ADMINISTRATIVE CONFERENCE* 



SECTION 1: ESTABLISHMENT AND OBJECTIVE 

The Administrative Conference Act, 5 U.S.C. § 571 et seq. (1976), 78 
Stat. 615 (1964), authorized the establishment of the Administrative 
Conference of the United States as a permanent, independent agency 
of the Federal Government. The purpose of the Administrative Con- 
ference is to improve the administrative procedure of Federal agencies 
to the end that they may fairly and expeditiously carry out their 
responsibilities to protect private rights and the public interest. The 
Administrative Conference Act provides for the membership, organiza- 
tion, powers, and duties of the Conference. 

SECTION 2: MEMBERSHIP 

(a) General 

(1) Each member is expected to participate in all respects 
according to his own views and not necessarily as a representative of 
any agency or other group or organization, public or private. Each 
member (other than a member of the Council) shall be appointed to 
one of the standing committees of the Conference. 

(2) Each member is expected to devote personal and conscientious 
attention to the work of the Conference and to attend plenary sessions 
and committee meetings regularly. When a member has failed to 
attend two consecutive Conference functions, either plenary sessions, 



*As revised December 18, 1982. The bylaws are codified in the Code of Federal 
Regulations, Title I, Part 302 (e.g., Section 1 of the bylaws appears at 1 C.F.R. §302.1). 
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committee meetings, or both, the Chairman shall inquire into the 
reasons for the non-attendance. If not satisfied by such reasons, the 
Chairman shall: (a) in the case of a Government member, with the 
approval of the Council, request the head of the appointing agency to 
designate a member who is able to devote the necessary attention; or 
(b) in the case of a non-Government member, with the approval of the 
Council, terminate the member's appointment, provided that where 
the Chairman proposes to remove a non-Government member, the 
member first shall be entitled to submit a written statement to the 
Council. The foregoing does not imply that satisfying minimum atten- 
dance standards constitutes full discharge of a member's respon- 
sibilities, nor does it foreclose action by the Chairman to stimulate the 
fulfillment of a member's obligations. 

(b) Terms of Non-Government Members 

The terms of non-Government members, who are appointed by the 
Chairman with the approval of the Council, shall terminate at 2-year 
intervals from June 30, 1970. No non-Government members, other 
than senior fellows, shall at any time be in continuous service beyond 
four full terms. 

(c) Eligibility and Replacements 

(1) A member designated by a Federal agency shall become 
ineligible to continue as a member of the Conference in that capacity 
or under that designation if he leaves the service of the agency or 
department. Designations and re-designations of members shall be 
filed with the Chairman promptly. 

(2) A person appointed as a non-Government member shall 
become ineligible to continue in that capacity if he enters full-time 
Government service. In the event a non-Government member of the 
Conference resigns or becomes ineligible to continue as a member, 
the appointing authority shall appoint a successor for the remainder of 
the term. 

(d) Alternates 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, a suitably informed alternate 
may be permitted, with the approval of a committee, to participate for 
a member in a meeting of the committee, but such alternate shall not 
have the privilege of a vote in respect to any action of the committee. 
Use of an alternate does not lessen the obligation of regular personal 
attendance set forth in paragraph (2) of subsection (a). 
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(e) Senior Fellows 

The Chairman may, with the approval of the Council, appoint persons 
who have served as members of the Conference for eight or more 
years, or former Chairmen of the Conference, to the position of senior 
fellow. The terms of senior fellows shall terminate at 2-year intervals 
from June 30, 1970. Senior fellows shall have all the privileges of 
members, but may not vote. 



SECTION 3: COMMITTEES 



The Conference shall have the following standing committees: 

1. Committee on Adjudication; 

2. Committee on Administration; 

3. Committee on Governmental Processes; 

4. Committee on Judicial Review; 

5. Committee on Regulation; and 

6. Committee on Rulemaking. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the responsi- 
bilities of the committees and assign new or additional projects to 
them. With the approval of the Council, the Chairman may establish 
special ad hoc committees and assign special projects to such com- 
mittees. The Chairman shall coordinate the activities of all committees 
to avoid duplication of effort and conflict in their activities. 

SECTION 4: LIAISON ARRANGEMENTS 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, 
Federal agencies which are not represented on the Conference, and 
professional associations. Persons appointed under these arrangements 
may participate in the activities of a designated committee without 
vote; and may participate in the deliberations of the Conference with 
privileges of the floor, but without vote. 

SECTION 5: AVOIDANCE OF CONFLICTS OF INTEREST 

(a) Disclosure of Interests 

(1) Non-Government members may be deemed to be special 
Government employees within the meaning of 18 U.S.C. § 202 and 
subject to the provisions of sections 201-224 of title 18 U.S.C, in 
accordance with their terms. The Chairman of the Conference is 
authorized to prescribe requirements for the filing of statements of 
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employment and financial interests necessary to comply with part III of 
Executive Order 11222, as amended, or any successor Presidential or 
statutory requirement. Without conceding the correctness of the view 
that non-Government members are special Government employees, 
the Conference has chosen to adopt the bylaw provisions that follow 
in order to eliminate whatever uncertainties might otherwise exist 
concerning the propriety of participation in Conference proceedings. 
(2) In addition to complying with any requirement prescribed by 
statute or executive order, each member, public or governmental, 
shall, upon appointment to the Conference and annually thereafter, 
file a brief general statement describing the nature of his or her 
practice or affiliations, including, in the case of a member of a 
partnership, a general statement about the nature of the busines or 
practice of the partnership, to the extent that such business, practice, 
or affiliations might reasonably be thought to affect the member's 
judgment on matters with which the Conference is concerned. (For 
example, a member might state that he or she represents employers or 
unions before the National Labor Relations Board, broadcasters before 
the Federal Communications Commission, or consumer groups before 
agencies and courts.) The Chairman will include with the agenda for 
each plenary session a statement calling to the attention of the 
members the requirements of this section. Each member who believes 
the content of the agenda calls for disclosure additional to that already 
on file will file an amended statement concerning his or her interests. 
Current statements of all members will be open to public inspection at 
the Office of the Chairman and will be readily available at any plenary 
session. Except as provided in subsection (b), members may vote or 
participate in matters before the Conference without additional 
disclosure of interest. 

(b) Disqualifications 

(1) In accordance with 18 U.S.C. § 208 a member shall not, except 
as provided in paragraphs (2) or (3) of this subsection, vote or 
otherwise participate as a member in the disposition of any particular 
matter of Conference business, including the adoption of 
recommendations and other statements, in which, to his or her 
knowledge, the member has a financial interest. For purposes of this 
subsection (b) a member is deemed to have a financial interest in any 
particular matter in which the member, the member's spouse, minor 
child, partner, organization in which the member is serving as officer, 
director, trustee, partner, or employee, or any person or organization 
with whom he or she is negotiating or has any arrangement 
concerning prospective employment, has a financial interest. 

(2) Notwithstanding paragraph (1), a member may, at any stage of 
Conference consideration and without further disclosure, participate 
and vote on a proposed recommendation or other Conference state- 
ment or action relating to the procedure of any Federal agency or 
agencies, where the Conference action is not directed to and is 
unlikely to affect the substantive outcome of any pending judicial 
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matter or administrative proceeding involving a specific party or parties 
(other than the United States) in which to his knowledge he has a 
financial interest. The Conference determines pursuant to 18 U.S.C. § 
208(b) that in such a case any financial interest which the member 
may have in the matter before the Conference is too remote to affect 
the integrity of the member's service to the Conference. 

(3) Where a member believes that he or she is or may be dis- 
qualified from participating in the disposition of a matter before the 
Conference under the provisions of this subsection, the member may 
advise the Chairman of the reason for his or her possible disqualifica- 
tion, including a full disclosure of the financial interest involved. If the 
Chairman determines in writing pursuant to 18 U.S.C. § 208(b) that the 
interest is not so substantial as to be likely to affect the integrity of the 
member's service to the Conference, the member may, upon receipt 
of such determination, vote and otherwise participate in the disposi- 
tion of the matter. 

SECTION 6: GENERAL 

(a) Meetings 

All sessions of the Assembly shall be public. Privileges of the floor, 
however, extend only to: (1) Members of the Conference, (2) persons 
appointed pursuant to section 4, (3) consultants and staff members 
insofar as matters on which they have been engaged are under con- 
sideration, and (4) persons who, prior to the commencement of the 
meeting, have obtained the approval of the Chairman and who speak 
with the unanimous consent of the Assembly. 

(b) Quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the Council. 

(c) Separate Statements 

(1) A member who disagrees in whole or in part with a recommen- 
dation adopted by the Assembly is entitled to enter a separate 
statement in the record of the Conference proceedings and to have It 
set forth with the official publication of the recommendation in the 
Federal Register. A member's failure to file or join in such a separate 
statement does not necessarily indicate his agreement with the 
recommendation. 

(2) Notification of intention to file a separate statement must be 
given to the General Counsel not later than the last day of the plenary 
session at which the recommendation is adopted. Members may, 
without giving such notification, join in a separate statement for which 
proper notification has been given. 
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(3) Separate statements must be filed within 10 days after the close 
of the session, but the Chairman may extend this deadline for good 
cause. 

(d) Amendment of Bylaws 

The Conference may amend the bylaws provided that 30 days' notice 
of the proposed amendment shall be given to all members of the 
Assembly by the Chairman. 

(e) Procedure 

Robert's Rules of Order shall govern the proceedings of the Assembly 
to the extent appropriate. 
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THE ADMINISTRATIVE CONFERENCE 

ACT 



TITLE 5, UNITED STATES CODE, CHAPTER 5 

SUBCHAPTER III— ADMINISTRATIVE CONFERENCE OF THE 
UNITED STATES* 

§571. Purpose 

It is the purpose of this subchapter to provide suitable arrangements 
through which Federal agencies, assisted by outside experts, may 
cooperatively study mutual problems, exchange information, and 
develop recommendations for action by proper authorities to the end 
that private rights may be fully protected and regulatory activities and 
other Federal responsibilities may be carried out expeditiously in the 
public interest. 

§572. Definitions 

For the purpose of this subchapter— 

(1) "administrative program" includes a Federal function 
which involves protection of the public interest and the 
determination of rights, privileges, and obligations of private 
persons through rule making, adjudication, licensing, or 
investigation, as those terms are used in subchapter II of this 
chapter, except that it does not include a military or foreign affairs 
function of the United States; 



♦Public Law 88-499, August 30, 1964, 78 Stat. 615; as codified by Public Law 89-554, 
September 6, 1966, 80 Stat. 388-390; as amended by Public Law 92-526, Section 1, 
October 21, 1972, 86 Stat. 1048; as amended by Public Law 97-330, October 15, 1982, 
96 Stat. 1618. 
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(2) ''administrative agency" means an authority as defined by 
section 551(1) of this title; and 

(3) "administrative procedure" means procedure used in 
carrying out an administrative program and is to be broadly 
construed to include any aspect of agency organization, 
procedure, or management which may affect the equitable 
consideration of public and private interests, the fairness of agency 
decisions, the speed of agency action, and the relationship of 
operating methods to later judicial review, but does not include 
the scope of agency responsibility as established by law or matters 
of substantive policy committed by law to agency discretion. 

§573. Administrative Conference of the United States 

(a) The Administrative Conference of the United States consists of 
not more than 91 nor less than 75 members appointed as set forth in 
subsection (b) of this section. 

(b) The Conference is composed of— 

(1) a full-time Chairman appointed for a 5-year term by the 
President, by and with the advice and consent of the Senate. The 
Chairman is entitled to pay at the highest rate established by 
statute for the chairman of an independent regulatory board or 
commission, and may continue to serve until his successor is 
appointed and has qualified; 

(2) the chairman of each independent regulatory board or 
commission or an individual designated by the board or 
commission; 

(3) the head of each Executive department or other 
administrative agency which is designated by the President, or an 
individual designated by the head of the department or agency; 

(4) when authorized by the Council referred to in section 
575(b) of this title, one or more appointees from a board, 
commission, department, or agency referred to in this subsection, 
designated by the head thereof with, in the case of a board or 
commission, the approval of the board or commission; 

(5) individuals appointed by the President to membership on 
the Council who are not otherwise members of the Conference; 
and 

(6) not more than 36 other members appointed by the 
Chairman, with the approval of the Council, for terms of 2 years, 
except that the number of members appointed by the Chairman 
may at no time be less than one-third nor more than two-fifths of 
the total number of members. The Chairman shall select the 
members in a manner which will provide broad representation of 
the views of private citizens and utilize diverse experience. The 
members shall be members of the practicing bar, scholars in the 
field of administrative law or government, or others specially 
informed by knowledge and experience with respect to Federal 
administrative procedure. 
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(c) Members of the Conference, except the Chairman, are not 
entitled to pay for service. Members appointed from outside the 
Federal Government are entitled to travel expenses, including per 
diem instead of subsistence, as authorized by section 5703 of this title 
for individuals serving without pay. 

§574. Powers and duties of the Conference 

To carry out the purpose of this subchapter, the Administrative 
Conference of the Untied States may— 

(1) study the efficiency, adequacy, and fairness of the 
administrative procedure used by administrative agencies in 
carrying out administrative programs, and make recommendations 
to administrative agencies, collectively or individually, and to the 
President, Congress, or the Judicial Conference of the United 
States, in connection therewith, as it considers appropriate; 

(2) arrange for interchange among administrative agencies of 
information potentially useful in improving administrative 
procedure; and 

(3) collect information and statistics from administrative 
agencies and publish such reports as it considers useful for 
evaluating and improving administrative procedure. 

§575. Organization of the Conference 

(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly of 
the Conference, The Assembly has ultimate authority over all activities 
of the Conference. Specifically, it has the power to- 
ll) adopt such recommendations as it considers appropriate for 

improving administrative procedure. A member who disagrees with 
a recommendation adopted by the Assembly is entitled to enter a 
dissenting opinion and an alternate proposal in the record of the 
Conference proceedings, and the opinion and proposal so entered 
shall accompany the Conference recommendation in a publication 
or distribution thereof; and 

(2) adopt bylaws and regulations not inconsistent with this 
subchapter for carrying out the functions of the Conference, 
including the creation of such committees as it considers necessary 
for the conduct of studies and the development of recom- 
mendations for consideration by the Assembly. 

(b) The Conference includes a Council composed of the Chairman 
of the Conference, who is Chairman of the Council, and 10 other 
members appointed by the President, of whom not more than one-half 
shall be employees of Federal regulatory agencies or Executive 
departments. The President may designate a member of the Council as 
Vice Chairman. During the absence or incapacity of the Chairman, or 
when that office is vacant, the Vice Chairman shall serve as Chairman. 
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The term of each member, except the Chairman, is 3 years. When the 
term of a member ends, he may continue to serve until a successor is 
appointed. However, the service of any member ends when a change 
in his employment status would make him ineligible for Council 
membership under the conditions of his original appointment. The 
Council has the power to— 

(1) determine the time and place of plenary sessions of the 
Conference and the agenda for the sessions. The Council shall call 
at least one plenary session each year; 

(2) propose bylaws and regulations, including rules of 
procedure and committee organization, for adoption by the 
Assembly; 

(3) make recommendations to the Conference or its commit- 
tees on a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of com- 
mittees of the Conference and send them to members of the Con- 
ference with the views and recommendations of the Council; 

(5) designate a member of the Council to preside at meetings 
of the Council in the absence or incapacity of the Chairman and 
Vice Chairman; 

(6) designate such additional officers of the Conference as it 
considers desirable; 

(7) approve or revise the budgetary proposals of the Chairman; 
and 

(8) exercise such other powers as may be delegated to it by the 
Assembly. 

(c) The Chairman is the chief executive of the Conference. In that 
capacity he has the power to— 

(1) make inquiries into matters he considers important for 
Conference consideration, including matters proposed by 
individuals inside or outside the Federal Government; 

(2) be the official spokesman for the Conference in relations 
with the several branches and agencies of the Federal Government 
and with interested organizations and individuals outside the 
Government, including responsibility for encouraging Federal 
agencies to carry out the recommendations of the Conference; 

(3) request agency heads to provide information needed by the 
Conference, which information shall be supplied to the extent 
permitted by law; 

(4) recommend to the Council appropriate subjects for action 
by the Conference; 

(5) appoint, with the approval of the Council, members of 
committees authorized by the bylaws and regulations of the 
Conference; 

(6) prepare, for approval of the Council, estimates of the 
budgetary requirements of the Conference; 

(7) appoint and fix the pay of employees, define their duties 
and responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 
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(9) provide necessary services for the Assembly, the Council, 
and the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly or 
the Council, to contract for the performance of such studies with 
any public or private persons, firm, association, corporation, or 
institution under title It! of the Federal Property and Administrative 
Services Act of 1949, as amended (41 U.S.C. 251-260), and to use 
from time to time, as appropriate, experts and consultants who 
may be employed in accordance with section 3109 of this title at 
rates not in excess of the maximum rate of pay for grade CS-15 as 
provided in section 5332 of this title; 

(11) utilize, with their consent, the services and facilities of 
Federal agencies and of State and private agencies and 
instrumentalities with or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and 
bequests of property, both real and personal, for the purpose of 
aiding and facilitating the work of the Conference. Gifts and 
bequests of money and proceeds from sales of other property 
received as gifts, devises, or bequests shall be deposited in the 
Treasury and shall be disbursed upon the order of the Chairman. 
Property accepted pursuant to this section, and the proceeds 
thereof, shall be used as nearly as possible in accordance with the 
terms of the gifts, devises, or bequests. For purposes of Federal 
income, estate, or gift taxes, property accepted under this section 
shall be considered as a gift, devise, or bequest to the United 
States; 

(13) accept voluntary and uncompensated services, notwith- 
standing the provisions of section 3679(b) of the Revised Statutes 
(31 U.S.C. 665(b)); 

(14) on request of the head of an agency, furnish assistance 
and advice on matters of administrative procedure; and 

(15) exercise such additional authority as the Council or 
Assembly delegates to him. 

The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full report 
concerning the affairs of the Conference since the last preceding 
plenary session. The Chairman, on behalf of the Conference, shall 
transmit to the President and Congress an annual report and such 
interim reports as he considers desirable. 

§576. Appropriations 

There are authorized to be appropriated to carry out the purposes of 
this subchapter sums not to exceed $2,300,000 for the fiscal year 
ending September 30, 1982, and not to exceed $2,300,000 for each 
fiscal year thereafter up to and including the fiscal year ending 
September 30, 1986. 
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